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.
l. EXECUTIVE SUMMARY

Colette Holt & Associates (“CHA”) was retained by Travis County (“County”) to per-
form a disparity study examining its Historically Underutilized Business (“HUB”) Pro-
gram. In this Study, we determined Travis County’s utilization of HUBs during fiscal
years 2014 through 2019; the availability of these firms as a percentage of all firms in
the County’s geographic and industry market areas; and any disparities between Tra-
vis County’s utilization of HUBs and HUB availability. We further analyzed disparities in
the Austin Metropolitan Area and the wider Texas economy, where affirmative action
is rarely practiced, to evaluate whether barriers continue to impede opportunities for
minorities and women when remedial intervention is not imposed. We also gathered
gualitative data about the experiences of minority- and woman-owned firms in
obtaining Travis County contracts and the associated subcontracts. Based on these
findings, we evaluated the HUB program for conformance with constitutional stan-
dards, national best practices, and minority- and woman-owned business enterprises
(“M/WBE”) program regulations.

The methodology for this Study embodies the constitutional principles of City of Rich-
mond v. Croson, Fifth Circuit Court of Appeals case law and best practices for designing
race- and gender-conscious and small business contracting programs. The CHA
approach has been specifically upheld by the federal courts. It is also the approach
developed by Ms. Holt for the National Academy of Sciences that is now the recom-
mended standard for designing legally defensible disparity studies.

A. Summary of Strict Constitutional Standards
Applicable to Travis County’s Historically
Underutilized Business Program

To be effective, enforceable, and legally defensible, a race-based program for pub-
lic sector contracts must meet the judicial test of constitutional “strict scrutiny”.
Strict scrutiny is the highest level of judicial review. Travis County must meet this
test to ensure any race- and gender-conscious program is in legal compliance.

Strict scrutiny analysis has two prongs:

1. The government must establish its “compelling interest” in remediating race
discrimination by current “strong evidence” of the persistence of

discrimination. Such evidence may consist of the entity’s “passive
participation” in a system of racial exclusion.

© 2022 Colette Holt & Associates, All Rights Reserved. 1
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Any remedies adopted must be “narrowly tailored” to that discrimination; the pro-
gram must be directed at the types and depth of discrimination identified.

The compelling governmental interest prong has been met through two types of
proof:

1. Statistical evidence of the underutilization of minority- or woman-owned
firms by the agency and/or throughout the agency’s geographic and industry
market area compared to their availability in the market area.

2. Anecdotal evidence of race- or gender-based barriers to the full and fair
participation of minority and woman firms in the market area and seeking
contracts with the agency. Anecdotal data can consist of interviews, surveys,
public hearings, academic literature, judicial decisions, legislative reports, and
other information.

The narrow tailoring prong has been met by satisfying five factors to ensure that
the remedy “fits” the evidence:

1. The necessity of relief;

2. The efficacy of race-neutral remedies at overcoming identified
discrimination;

3. The flexibility and duration of the relief, including the availability of waiver
provisions;

4. The relationship of numerical goals to the relevant market; and
5. The impact of the relief on the rights of third parties.

Most federal courts, including the Fifth Circuit, have subjected preferences for
Woman-Owned Business Enterprises to “intermediate scrutiny”. Gender-based
classifications must be supported by an “exceedingly persuasive justification” and

be “substantially related to the objective".2 The quantum of evidence necessary to
satisfy intermediate scrutiny is less than that required to satisfy strict scrutiny.
However, appellate courts have applied strict scrutiny to the gender-based pre-
sumption of social disadvantage in reviewing the constitutionality of the DBE pro-
gram or held that the results would be the same under strict scrutiny.

Proof of the negative effects of economic factors on M/WBEs and the unequal
treatment of such firms by actors critical to their success will meet strict scrutiny.
Studies have been conducted to gather the statistical and anecdotal evidence nec-
essary to support the use of race- and gender-conscious measures to combat dis-
crimination. These are commonly referred to as “disparity studies” because they
analyze any disparities between the opportunities and experiences of minority-
and woman-owned firms and their actual utilization compared to White male-

1. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
2. Cf. United States v. Virginia, 518 U.S. 515, 532 n.6 (1996).

2 © 2022 Colette Holt & Associates, All Rights Reserved.
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owned businesses. Specific evidence of discrimination or its absence may be direct
or circumstantial and should include economic factors and opportunities in the
private sector affecting the success of M/WBEs. High quality studies also examine
the elements of the agency’s program to determine whether it is sufficiently nar-
rowly tailored.

B. Travis County’s Historically Underutilized Business
Program

Travis County was the first Texas county to adopt a HUB program in 1994. The
County is committed to ensuring M/WBEs have full and fair access to compete for
County contracts for construction, professional and consulting services, services
and commodities. From 2017 to 2020, the County implemented changes to
strengthen the program based on the results of a 2016 Disparity Study that found
statistical evidence of business discrimination against M/WBEs. In 2019, the pro-
gram’s policies were revised and approved by the Commissioners Court. In 2020,
the County’s Purchasing Rules were amended. The Commissioners Court has the
authority to reauthorize the program according to the sunset provisions that have
been established in the County’s Purchasing Procedures Guide.

The HUB program provisions in the County Purchasing Rules describe the pro-
gram’s objectives, the annual aspirational goals by business category and the con-
tracts exempt from program goal setting.

1. Program Administration

The HUB program is administered by the County’s Purchasing Office. Program
requirements are specified in the Purchasing Office’s 2021 Purchasing Proce-
dures Guide. The HUB program is managed by two dedicated HUB staff mem-
bers, the HUB Program Director and HUB Program Coordinator, and is
supported by a procurement team and compliance staff from the Purchasing
Office. The HUB Director reports directly to the County Purchasing Agent.
Roles and responsibilities of the HUB program staff and supporting staff are
outlined in the Purchasing Procedures Guide.

Since 2006, the County has used B2Gnow, a web-based contract tracking and
data collection system. The Vendor Tracking System (“VTS”) provides the abil-
ity to monitor changes in subcontractors, report payments and evaluate the
HUB program.
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2. HUB Program Eligibility

The County is a non-certifying entity. The County accepts HUB and M/WBE cer-
tifications by the State of Texas, the City of Austin, the Texas Unified Certifica-
tion Program of the DBE program and the South Central Texas Regional
Certification Agency. To meet the criteria for certification, a HUB must not

exceed the size standards set by the Texas Administrative Code; have its prin-
cipal place of business in Texas; be at least 51% owned by “an Asian-Pacific
American, an African-American, a Hispanic-American, a Native-American, an
American woman and/or a Service-Disabled Veteran”, who resides in Texas

and actively participates in the control, operations, and management of the

business®.

3. Goal Setting Policies and Procedures

The County has adopted annual aspirational goals by business category that
are based on the availability of ready, willing, and able HUBs as determined by
the 2016 Disparity Study. The overall, aggregated aspirational goal is 24.12% of
eligible County spending.

Contracts with an estimated value of over S1M are reviewed for opportunities
for HUB participation. HUB staff set race and gender specific contract goals
based on subcontracting opportunities in the project scope; the dollar value of
the opportunities; the availability of at least three HUBs in the project scope;
availability estimates provided by the 2016 Disparity Study; levels of past utili-
zation on County contracts; and any other relevant factors. On projects with
fewer than three subcontracting opportunities, fewer than three available
HUBs or where it has been determined to be in the best interest of the County,
HUB contract goals are not set and the solicitation is considered race-neutral.
For contract values between $50,000 and $1M, the HUB staff can use the total
business category annual aspirational goal to set the goal for the contract.

Some contracts are exempt from application of contract goals.5 A one-page
Short Form HUB Declaration (“SFHD”) is collected from contractors to capture
any HUB subcontractor utilization. Goals and Good Faith Efforts (“GFEs”) do
not apply.

3. 34 Tex. Admin. Code § 20.294. Gross receipts or total employment levels during four consecutive years must not exceed
the United States Small Business Association (“SBA”) size standards in 13 C.F.R. §121.201.

4, 34 Tex. Admin. Code § 20.282-283.

5. Excluded contracts include purchases exempt from competition under the Texas Local Government Code or deemed
exempt by a Commissioners Court Order. Other exempted contracts are goods and services purchased through interlo-
cal agreements, cooperative purchasing programs, or purchasing cards or from non-profit corporations; memberships in
professional organizations; insurance coverage; third-party administration for self-funded risks; or are revenue-produc-
ing.
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4. HUB Program Requirements and Procedures

a. Good Faith Efforts Requirements

A respondent to a solicitation for which a HUB goal has been established,
must demonstrate its intent to include HUB participation by documenting
utilization of HUBs or submitting Good Faith Efforts (“GFEs”) documenta-
tion. The VTS provides a searchable database of certified HUBs. Respon-
dents can demonstrate GFEs by satisfying one of the following:

1. The respondent is a certified HUB and self-performs all the work on
the project.

2. The respondent meets or exceeds the overall HUB goal by
subcontracting to HUBs.

3. The respondent proposes only HUBs to fulfill all subcontracting
opportunities identified in the Declaration and substantially meets the
HUB goal (i.e., 50% or more of the HUB goal).

4. If the respondent cannot meet or substantially meet the overall HUB
goal, then the respondent shall follow the outreach requirements
(described in the HUB declaration form). This includes submission of
the required documentation evidencing compliance with the
outreach requirements.

Failure to satisfy one of these options or provide the required documenta-
tion can cause the response to be deemed non-responsive for purposes of
awarding the contract.

If HUB goals are not fully or substantially met, respondents must submit
documentation that written notice was provided to at least three certified
HUBs, all community partners and plan rooms at least seven business days
prior to the solicitation submission date. The Notice must include the scope
of work, information about where to review plans and specifications, bond-
ing and insurance requirements, required qualifications and a point of con-
tact.

b. Pre-Award Procedures

The possible subcontracting opportunities are specified in the HUB Decla-
ration form if the solicitation establishes a HUB goal. The HUB Declaration
must include all proposed subcontractors, including second and third tier
subcontractors, and be included with the solicitation response for the bid
or proposal to be considered responsive. HUB staff are responsible for
reviewing HUB Declarations to determine compliance, including the certifi-
cation status of the listed HUBs. The Commissioners Court can reject the
submission as non-responsive because it did not meet HUB requirements
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or advise the HUB Director to accept the submission as being in the best
overall interest of the County.

c. Post Award Contract Administration and Compliance Procedures

Bidders are required to provide honest and accurate information regarding
HUB utilization pre- and post-contract award. The winning vendor’s final-
ized HUB Declaration becomes part of the final contract. Contractors must
not self-perform work designated for HUB subcontractors, make any
changes in the scope of the contract or substitute any subcontractors in its
Declaration without written approval of the Purchasing Agent or HUB
Director. All requests for subcontractor substitutions or modifications must
be made in writing to HUB staff and must be accompanied by an explana-
tion that complies with the acceptable reasons and guidelines for subcon-
tractor substitution in the County Purchasing Procedures Guide. GFEs apply
and substitution of a HUB for another HUB subcontractor is encouraged.

HUB staff are responsible for verifying payments to subcontractors through
the VTS and preparing reports about HUB subcontractor payments. Con-
tractors and all first, second and third tier subcontractors are required by
the Texas Prompt Pay Act to pay their subcontractors and suppliers within
10 days after they are paid. Contractors must submit a monthly Progress
Assessment Report (“PAR”) to document compliance with the HUB Declara-
tion. Failure to submit a PAR with a monthly invoice can result in the County
withholding payments or suspending work.

Contracts are audited for HUB compliance by the Purchasing Office staff.
Possible sanctions include admonishment letters from the Purchasing
Agent or County Attorney’s Office demanding that the non-compliance be
corrected; demands to the surety company for performance; notice of
breach of contract and the exercise of contract remedies, including termi-
nation of the contract and imposition of damages; and suspension of eligi-
bility for future contract awards for a specified set time period. The
contractor may appeal the Purchasing Agent’s decision in writing to the
Commissioners Court. The decision by the Commissioners Court is final.

5. Business Development, Outreach and Training

The HUB staff sponsor a wide range of support services, forums, workshops,
and outreach campaigns to increase visibility and to encourage participation of
HUBs in the County’s contracting opportunities.

6 © 2022 Colette Holt & Associates, All Rights Reserved.
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a. Technical Support and Outreach

The HUB staff assist HUB vendors throughout the solicitation process by
participating in pre-bid meetings, bid openings and pre-construction meet-
ings. They also share construction plans and project information with con-
tractors and trade associations. HUB staff work with local chambers of
commerce, plan rooms, small business advocacy groups and community
partners to provide technical assistance to HUBs. Topics include how to use
the County’s third-party vendor registration, procurement and bid notifica-

tion system, Periscope S2G°; bidding opportunities; how to document
GFEs; and how to obtain certification. The County website provides You-
Tube videos on how to complete the HUB Declaration form and how to find
certified vendors.

HUB staff also publicize bidding opportunities, current projects and upcom-
ing events and training sessions to HUBs through electronic notifications
and through the County’s website. Communications include bid alerts and
opportunities, outreach events and upcoming training webinars.

The County also partners with other local agencies and governments. The
Central Texas Small Business Partnership, which includes Travis County, the
Austin Community College District, Austin Independent School District, the
City of Austin, and Capitol Metro, conducts a wide range of outreach cam-
paigns to encourage participation in HUB and other affirmative action con-
tracting programs. Outreach campaigns range from invitations to
conferences, networking events/mixers, the Meet-The-Buyers Conference,
the Interagency HUB Vendor Fair, Central Texas Small Business Conference
and the Bexar County Business Conference.

b. Supportive Services and Other Resources

The HUB program offers supportive services through its own programs or

leveraging programs of other local entities. The County’s website’ provides
links to technical support resources throughout the state to assist HUBs.
These resources include 15 surety bond sources and the Procurement
Technical Assistance Centers Program.

The Travis County Advisor Apprentice Program (“TCAAP”) was introduced
in 2017 to facilitate mentor-protégé relationships between experienced
contractors and HUBs. The voluntary program requires a one-year commit-
ment through a formal agreement and provides professional guidance and

6. Periscope S2G provides the web-based bidding service. Registration is free. https://prod.bidsync.com/travis-county.
There is a fee for premium accounts that show bids from government agencies across the U.S. The service was previ-
ously named from BidSync.

7. https://www.traviscountytx.gov/purchasing/hub.
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support to HUBs to foster their development and growth. Applications are
reviewed and advisors and apprentices are matched according to goals set
by the TCAAP Application Review Committee. Upon completion of the
apprenticeship and three courses, HUBs receive a Certificate, Commission-
ers Court recognition and County social media, photo opportunities, a digi-
tal stamp/emblem for their website and business cards and a capabilities
statement to show they participated in the program. Due to the coronavi-
rus pandemic, the program is currently on hold.

In 2019, the County and the IC2 Institute of the Jon Brumley Texas Venture
Labs at the McCombs School of Business UT Austin, invited HUBs to partici-
pate in a free 10-week accelerator program to match Austin-area startups
with UT-Austin graduate student teams. The objective was to advance the
growth of HUBs. The program was promoted in two orientation sessions
conducted specifically for HUBs. In 2020, the Institute prepared a Resource
Guide for HUBs in the Austin area that provides information about con-
tracting with the County and other local governments.

In April 2021, the Commissioners Court approved a Readiness Training Pro-
gram to provide the tools necessary for small businesses to increase their
capacities. The program is a joint effort between the County and IC2.

c. Staff Training

Training is a major emphasis for Purchasing and HUB staff. HUB and Pur-
chasing staff regularly attend the annual B2Gnow User Training Confer-
ence, the American Contract Compliance Association’s annual National
Training Institute and SAP software training. In 2021, HUB and Purchasing
Office staff participated in Nancy Conner Consulting’s three-part virtual
training series that provided instruction on creating an effective supplier
diversity process.

HUB staff also provide internal training to relevant departments about the
program and the HUB staff’s role in the procurement process. A primary
objective for the program in the next year is development of a HUB 101
and HUB 201 training program for County staff involved in procurement.

6. Business Owners’ Experiences with Travis County’s HUB Program

To explore the experiences of businesses seeking opportunities on County con-
tracts, we solicited input from 51 individuals and sought their suggestions for
changes. We also collected written comments from 105 businesses about their
experiences with the HUB program through an electronic survey. The following
are summaries of the issues discussed during the interviews and in the survey
comments.
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a. Business Owner Interviews

Access to Information about Contracting and Procurement Opportunities:
Many interviewees expressed frustration with accessing information about
County contracting and procurement opportunities. Additional outreach
efforts by the County were one suggestion for increasing M/WBEs’ access
to information. Several small business owners supported moving to virtual
networking events to save time while increasing participation.

Payments: Few firms reported issues with payment by the County. How-
ever, subcontractors were often at the mercy of the prime vendor.

M/WBEs’ Experiences with Travis County’s HUB Program: Some M/WBEs
had been able to use the goals to develop relationships that lead to work
outside goals programs.

Meeting HUB Goals: Most prime bidders were able to meet HUB contract
goals. Firms that were unable to meet the contract goal reported that the
County was reasonable in evaluating their GFEs to do so. However, Travis
County’s complex requirements for bidders created the perception that the
bidder must contact at least three firms in each listed code for the project,
regardless of whether the firm would in fact be using any firm in a specific
code or whether the bidder had already met or exceeded the goal, creating
unnecessary burdens and unproductive results for all parties. This addi-
tional GFEs requirement has led to wasted efforts and unfulfilled expecta-
tions for HUB firms.

b. Business Owner Survey Comments

Survey comments were consistent with those from the interviews. Overall,
most minority and woman business owners strongly supported the pro-
gram. Certification and goals remain necessary to obtaining work. However,
several respondents noted some challenges. Some HUBs reported they had
trouble accessing information about business and professional networks,
needed more assistance with overcoming barriers such as insurance and
bonding requirements and wanted more program oversight to ensure com-
pliance.

Unbundling projects, increased outreach and relationship-building with
primes, assistance with bonding, financing and insurance, and partnering
arrangements with primes and larger firms were welcomed as important
approaches to increase opportunities.
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C. Utilization, Availability and Disparity Analyses of
Travis County’s Contracts

The Study examined Travis County’s contract dollars awarded for fiscal years 2014
through 2019. The Final Contract Data File (“FCDF”) contained 386 prime contracts

and 766 subcontracts.® Because of this relatively small number of contracts, we
did not have to develop a sample and therefore analyzed the entire corpus of
records, including job order contracts. The net dollar value of contracts to prime
contractors and subcontractors was $455,733,819. The following tables present
key results.

Table 1-1 presents data on the 132 NAICS codes contained in the FCDF. The third
column represents the share of all contracts to firms performing work in a particu-
lar NAICS code. The fourth column presents the cumulative share of Travis
County’s spending from the NAICS code with the largest share to the NAICS code
with the smallest share.

Table 1-1: Industry Percentage Distribution of Travis County Contracts by

Dollars
Cumulative
NAICS Code Description PctD%?Ir;trrsact Pct Contract
Dollars
237310 Highway, Street, and Bridge Construction 22.4% 22.4%
238220 Plumbing, Heating, and Air-Conditioning Contractors 11.2% 33.6%
Transportation Equipment and Supplies (except Motor 0 0
423860 Vehicle) Merchant Wholesalers /1% 40.7%
236220 Commercial and Institutional Building Construction 6.5% 47.1%
938210 Electrical Contractors and Other Wiring Installation 5 9% 57 3%
Contractors
541330 Engineering Services 4.0% 56.4%
484220 Specialized Freight (except Used Goods) Trucking, 2 9% 59 3%
Local
624310 Vocational Rehabilitation Services 2.7% 61.9%
517410 Satellite Telecommunications 2.6% 64.6%
541512 Computer Systems Design Services 2.1% 66.7%
238390 Other Building Finishing Contractors 1.9% 68.5%
8. Missing North American Industry Classification System (“NAICS”) codes of prime contractors and subcontractors were

assigned by CHA.

10 © 2022 Colette Holt & Associates, All Rights Reserved.



Travis County Disparity Study 2021

NAICS Code Description PctD%c;Ir;t;act Ifcl:rgglnattrl;lgt

Dollars
238310 Drywall and Insulation Contractors 1.8% 70.4%
238910 Site Preparation Contractors 1.7% 72.1%
624110 Child and Youth Services 1.6% 73.7%
238990 All Other Specialty Trade Contractors 1.4% 75.1%
238150 Glass and Glazing Contractors 1.4% 76.4%
518210 Data Processing, Hosting, and Related Services 1.3% 77.7%
561730 Landscaping Services 0.9% 78.6%

Brick, Stone, and Related Construction Material

(o) [0)
Merchant Wholesalers 0.8% 79.3%

423320

937110 Water anq Sewer Line and Related Structures 0.7% 80 1%
Construction

238120 Structural Steel and Precast Concrete Contractors 0.7% 80.8%
531210 Offices of Real Estate Agents and Brokers 0.7% 81.5%
237990 Other Heavy and Civil Engineering Construction 0.7% 82.1%
541690 Other Scientific and Technical Consulting Services 0.6% 82.8%
621498 All Other Outpatient Care Centers 0.6% 83.4%
238290 Other Building Equipment Contractors 0.6% 84.0%
561612 Security Guards and Patrol Services 0.6% 84.6%
238140 Masonry Contractors 0.6% 85.3%
238160 Roofing Contractors 0.6% 85.8%
561720 Janitorial Services 0.5% 86.4%
238320 Painting and Wall Covering Contractors 0.5% 86.9%
541310 Architectural Services 0.5% 87.4%
541370 Surveying and Mapping (except Geophysical) Services 0.5% 88.0%
238350 Finish Carpentry Contractors 0.5% 88.5%
238330 Flooring Contractors 0.5% 89.0%
561110 Office Administrative Services 0.5% 89.4%
541511 Custom Computer Programming Services 0.5% 89.9%
738190 gé:csrraFC?g:sdation, Structure, and Building Exterior 0.4% 90 3%
541211 Offices of Certified Public Accountants 0.4% 90.8%
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Cumulative
NAICS Code Description PctD%c;Ir;t;act Pct Contract
Dollars
624190 Other Individual and Family Services 0.4% 91.2%
624229 Other Community Housing Services 0.4% 91.6%
562111 Solid Waste Collection 0.4% 92.0%
811111 General Automotive Repair 0.4% 92.4%
722310 Food Service Contractors 0.4% 92.8%
237130 Power and Commum.catlon Line and Related 0.4% 93 2%
Structures Construction
541380 Testing Laboratories 0.4% 93.5%
424410 General Line Grocery Merchant Wholesalers 0.4% 93.9%
485991 Special Needs Transportation 0.3% 94.2%
424490 Other Grocery and Related Products Merchant 0.3% 94 5%
Wholesalers
624120 Services for the Elderly and Persons with Disabilities 0.3% 94 .8%
493110 General Warehousing and Storage 0.2% 95.0%
523930 Investment Advice 0.2% 95.2%
$38110 Poured Concrete Foundation and Structure 0.9% 95 5%
Contractors
561621 Security Systems Services (except Locksmiths) 0.2% 95.7%
624221 Temporary Shelters 0.2% 95.9%
423450 Medical, Dental, and Hospital Equipment and Supplies 0.2% 96.0%
Merchant Wholesalers
541990 élelrsitczir Professional, Scientific, and Technical 0.2% 96.2%
424470 Meat and Meat Product Merchant Wholesalers 0.2% 96.4%
541620 Environmental Consulting Services 0.2% 96.6%
561613 Armored Car Services 0.2% 96.7%
238340 Tile and Terrazzo Contractors 0.1% 96.9%
541820 Public Relations Agencies 0.1% 97.0%
424110 Printing and Writing Paper Merchant Wholesalers 0.1% 97.1%
561990 All Other Support Services 0.1% 97.3%
611710 Educational Support Services 0.1% 97.4%
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Cumulative
NAICS Code Description PctD%c;Ir;t;act Pct Contract
Dollars
562910 Remediation Services 0.1% 97.5%
621512 Diagnostic Imaging Centers 0.1% 97.6%
624210 Community Food Services 0.1% 97.8%
423850 Service Establishment Equipment and Supplies 0.1% 97 9%
Merchant Wholesalers
541320 Landscape Architectural Services 0.1% 98.0%
Petroleum and Petroleum Products Merchant o 0
424720 Wholesalers (except Bulk Stations and Terminals) 0.1% 98.1%
541110 Offices of Lawyers 0.1% 98.2%
323111 Commercial Printing (except Screen and Books) 0.1% 98.3%
621112 Offices of Physicians, Mental Health Specialists 0.1% 98.4%
424950 Paint, Varnish, and Supplies Merchant Wholesalers 0.1% 98.5%
493120 Refrigerated Warehousing and Storage 0.1% 98.5%
423490 Other Professional Equipment and Supplies Merchant 0.1% 98 6%
Wholesalers
561440 Collection Agencies 0.1% 98.7%
423990 Other Miscellaneous Durable Goods Merchant 0.1% 98.8%
Wholesalers
423110 Automobile and Other Motor Vehicle Merchant 0.1% 98 8%
Wholesalers
611699 All Other Miscellaneous Schools and Instruction 0.1% 98.9%
541612 Human Resources Consulting Services 0.1% 99.0%
423120 Motor Vehicle Supplies and New Parts Merchant 0.1% 99 0%
Wholesalers
562991 Septic Tank and Related Services 0.1% 99.1%
423310 Lumber, Plywood, Millwork, and Wood Panel 0.1% 99 1%
Merchant Wholesalers
621511 Medical Laboratories 0.1% 99.2%
541611 Administrative Management gnd General 0.05% 99 2%
Management Consulting Services
541618 Other Management Consulting Services 0.05% 99.3%
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Cumulative
Pct Contract
Dollars

Pct Contract
Dollars

NAICS Code Description

Household Appliances, Electric Housewares, and 0 0
423620 Consumer Electronics Merchant Wholesalers 0.05% 99.3%
423390 Other Construction Material Merchant Wholesalers 0.05% 99.4%
424690 Other Chemical and Allied Products Merchant 0.04% 99 4%
Wholesalers
423440 Other Commercial Equipment Merchant Wholesalers 0.04% 99.5%
541519 Other Computer Related Services 0.04% 99.5%
445230 Fruit and Vegetable Markets 0.04% 99.5%
484210 Used Household and Office Goods Moving 0.03% 99.6%
423510 Metal Service Centers and Other Metal Merchant 0.03% 99 6%
Wholesalers
937120 Oil and Ggs Pipeline and Related Structures 0.03% 99 6%
Construction
561710 Exterminating and Pest Control Services 0.03% 99.7%
541420 Industrial Design Services 0.03% 99.7%
454110 Electronic Shopping and Mail-Order Houses 0.02% 99.7%
491110 Postal Service 0.02% 99.7%
Plumbing and Heating Equipment and Supplies 0 0
423720 (Hydronics) Merchant Wholesalers 0.02% 99.8%
541350 Building Inspection Services 0.02% 99.8%
511210 Software Publishers 0.02% 99.8%
532111 Passenger Car Rental 0.02% 99.8%
811191 Automotive Oil Change and Lubrication Shops 0.02% 99.8%
424910 Farm Supplies Merchant Wholesalers 0.01% 99.8%
621999 ?(!ra’cczir Miscellaneous Ambulatory Health Care 0.01% 99 9%
936115 New Smgle—FamHy Housing Construction (except For- 0.01% 99 9%
Sale Builders)
Electrical Apparatus and Equipment, Wiring Supplies, o 0
423610 and Related Equipment Merchant Wholesalers 0.01% 99.9%
Computer and Computer Peripheral Equipment and 0 0
423430 Software Merchant Wholesalers 0.01% 99.9%
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NAICS Code Description PctD%c:Ir;t;act Ifcl:rgglnattrl;lft
Dollars
423210 Furniture Merchant Wholesalers 0.01% 99.9%
424130 @izﬁ;g:::gd Personal Service Paper Merchant 0.01% 99 9%
561320 Temporary Help Services 0.01% 99.9%
541613 Marketing Consulting Services 0.01% 99.9%
722513 Limited-Service Restaurants 0.01% 99.9%
561790 Other Services to Buildings and Dwellings 0.01% 99.95%
541720 Eiﬁj;ﬁ;;ﬂd Development in the Social Sciences and 0.01% 99 96%
444190 Other Building Material Dealers 0.01% 99.96%
238130 Framing Contractors 0.01% 99.97%
524126 Direct Property and Casualty Insurance Carriers 0.01% 99.97%
236210 Industrial Building Construction 0.01% 99.98%
paso | SRt S s Ve oo | ansn
236118 Residential Remodelers 0.005% 99.99%
424210 Drugs and Druggists' Sundries Merchant Wholesalers 0.004% 99.99%
488490 Other Support Activities for Road Transportation 0.004% 99.995%
221310 Water Supply and Irrigation Systems 0.002% 99.997%
541930 Translation and Interpretation Services 0.001% 99.998%
541922 Commercial Photography 0.001% 99.999%
448210 Shoe Stores 0.001% 99.9996%
811490 Oth.er Personal and Household Goods Repair and 0.0002% 99 9998%
Maintenance
212321 Construction Sand and Gravel Mining 0.0002% 100.0000%

TOTAL 100.0%

Source: CHA analysis of Travis County data

To determine the geographic market area, we applied the standard of identifying
the firm locations that account for at least 75% of contract and subcontract dollar

payments in the FCDF. Firm location was determined by ZIP code and aggregated
into counties as the geographic unit. Contracts awarded to firms located in the
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state of Texas accounted for 86.9% of all dollars during the study period. The five
counties within the Austin Metropolitan Area— Bastrop, Caldwell, Hays, Travis, and
Williamson Counties— captured 77.9% of the dollars spent in the state of Texas and
67.7% of the entire FCDF. Therefore, these five counties were determined to be
the geographic market for Travis County, and we limited our analysis to firms in
these counties.

The next step was to determine the dollar value of Travis County’s utilization of M/
WBEs as measured by payments to prime firms and subcontractors and disaggre-
gated by race and gender.10

Table 1-2 presents the distribution of contract dollars for fiscal years 2014 through
2019. Chapter IV provides detailed breakdowns of these results.

Table 1-2: Distribution of Travis County Contract Dollars by Race and Gender
(share of total dollars)

NAICS Black Hispanic  Asian ArI:‘1aetrii‘(l:g n

212321 0.0% 100.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
236115 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
236118 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
236220 2.4% 1.2% 51.5% 0.0% 55.1% 11.8% 66.9% 33.1% 100.0%
237110 0.0% 22.8% 9.1% 0.0% 31.9% 43.7% 75.6% 24.4% 100.0%
237120 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
237130 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
237310 0.3% 0.6% 0.3% 0.0% 1.1% 2.9% 4.0% 96.0% 100.0%
237990 0.0% 0.0% 0.0% 0.0% 0.0% 3.5% 3.5% 96.5% 100.0%
238110 15.3% 0.0% 0.0% 0.0% 15.3% 0.0% 15.3% 84.7% 100.0%
238120 0.0% 1.2% 0.1% 0.0% 1.3% 0.0% 1.3% 98.7% 100.0%
238130 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
238140 7.2% 13.4% 0.0% 0.0% 20.6% 0.0% 20.6% 79.4% 100.0%
238150 2.8% 0.0% 0.0% 0.0% 2.8% 0.5% 3.3% 96.7% 100.0%
238160 0.0% 19.0% 0.0% 0.0% 19.0% 1.6% 20.6% 79.4% 100.0%

9. National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Study for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346
(“National Disparity Study Guidelines”), at p. 29.

10.  For our analysis, the term “M/WBE” or HUB includes firms that are certified by government agencies and minority- and
woman-owned firms that are not certified.
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Black Hispanic  Asian Ar|\|l1aetrii‘t’:§n MBE
238210 2.3% 9.6% 9.3% 0.0% 21.2% 7.8% 29.0% 71.0% 100.0%
238220 0.5% 1.3% 4.8% 0.0% 6.7% 2.8% 9.5% 90.5% 100.0%
238290 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
238310 0.0% 2.6% 0.0% 0.0% 2.6% 11.4% 14.0% 86.0% 100.0%
238320 0.0% 51.8% 0.0% 0.0% 51.8% 6.0% 57.8% 42.2% 100.0%
238330 0.0% 10.9% 3.0% 0.0% 13.9% 63.1% 77.0% 23.0% 100.0%
238340 0.0% 0.0% 0.0% 0.0% 0.0% 47.2% 47.2% 52.8% 100.0%
238350 34.6% 1.1% 0.0% 0.0% 35.7% 16.4% 52.1% 47.9% 100.0%
238390 0.0% 6.2% 0.0% 0.0% 6.2% 7.5% 13.7% 86.3% 100.0%
238910 0.0% 0.0% 9.2% 0.0% 9.2% 20.5% 29.8% 70.2% 100.0%
238990 0.0% 0.8% 7.3% 0.0% 8.1% 18.4% 26.6% 73.4% 100.0%
323111 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%
423110 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
423120 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
423310 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
423320 0.0% 14.0% 0.0% 0.0% 14.0% 0.0% 14.0% 86.0% 100.0%
423450 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
423510 0.0% 0.0% 0.0% 0.0% 0.0% 44 4% 44 4% 55.6% 100.0%
423810 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
423850 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
423990 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
424690 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
424910 0.0% 100.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
444190 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
454110 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
484220 0.1% 20.5% 0.1% 0.0% 20.7% 72.8% 93.5% 6.5% 100.0%
485991 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%
488490 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
493110 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
517410 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
© 2022 Colette Holt & Associates, All Rights Reserved. 17
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Black Hispanic  Asian Arl\\l1aetrii‘tl: Zn
523930 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
524126 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
531210 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
532111 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
541110 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
541211 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0% 0.0% 100.0%
541310 9.9% 0.0% 53.2% 0.0% 63.1% 5.5% 68.6% 31.4% 100.0%
541320 0.0% 27.5% 1.7% 0.0% 29.2% 9.2% 38.5% 61.5% 100.0%
541330 1.5% 11.1% 3.1% 0.0% 15.7% 36.4% 52.1% 47.9% 100.0%
541370 7.7% 4.3% 0.0% 0.0% 12.0% 82.7% 94.7% 5.3% 100.0%
541380 23.0% 11.1% 12.2% 0.0% 46.3% 36.9% 83.2% 16.8% 100.0%
541420 0.0% 100.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
541511 0.0% 3.8% 0.0% 0.0% 3.8% 96.2% 100.0% 0.0% 100.0%
541611 0.0% 100.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
541612 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0% 0.0% 100.0%
541613 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
541618 49.2% 23.9% 0.0% 0.0% 73.1% 0.0% 73.1% 26.9% 100.0%
541620 0.0% 0.0% 1.8% 0.0% 1.8% 88.3% 90.1% 9.9% 100.0%
541690 0.0% 4.5% 1.9% 0.0% 6.5% 36.5% 43.0% 57.0% 100.0%
541720 0.0% 0.0% 0.0% 0.0% 0.0% 78.2% 78.2% 21.8% 100.0%
541820 10.2% 0.0% 0.0% 0.0% 10.2% 59.6% 69.8% 30.2% 100.0%
541922 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0% 0.0% 100.0%
541930 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
541990 0.0% 0.0% 0.0% 0.0% 0.0% 21.0% 21.0% 79.0% 100.0%
561320 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0% 0.0% 100.0%
561612 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
561710 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
561720 0.0% 0.0% 1.6% 66.9% 68.4% 0.0% 68.4% 31.6% 100.0%
561730 36.9% 5.2% 0.0% 3.6% 45.7% 8.5% 54.2% 45.8% 100.0%
561990 0.0% 6.8% 0.0% 0.0% 6.8% 1.1% 7.9% 92.1% 100.0%
18 © 2022 Colette Holt & Associates, All Rights Reserved.
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NAICS Black Hispanic  Asian Arl\rlmaetrii‘tl: (:m

562111 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
562910 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
562991 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
611699 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
611710 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
621112 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
621498 0.0% 0.0% 0.0% 0.0% 0.0% 74.7% 74.7% 25.3% 100.0%
621511 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624110 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624120 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624190 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624210 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624221 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624229 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
624310 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0%
811111 0.0% 0.0% 8.1% 0.0% 8.1% 0.0% 8.1% 91.9% 100.0%
811490 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%
Total 1.5% 3.0% 6.4% 0.2% 11.1% 11.6% 22.7% 77.3% 100.0%

Source: CHA analysis of Travis County data

Using the modified “custom census” approach to estimating availability and the
further assignment of race and gender using the FCDF, the Master M/WBE/HUB
Directory and other sources, we determined the unweighted availability of M/
WBEs in Travis County’s market area. For further explanation of the role of
unweighted and weighted availability and how these are calculated, please see

Appendix D1

11.  The USDOT “Tips for Goal Setting” urges recipients to weight their headcount of firms by dollars spent. See Tips for Goal-
Setting in the Disadvantaged Business Enterprise Program, ttps://www.transportation.gov/osdbu/disadvantaged-busi-
ness-enterprise/tips-goal-setting-disadvantaged-business-enterprise.
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Table 1-3: Aggregated Unweighted M/WBE Availability for Travis County
Contracts

Native

American L

Black Hispanic  Asian

0.6% 1.3% 3.3% 0.1% 5.3% 3.9% 9.2% 90.8% 100.0%

Source: CHA analysis of Travis County data

We next determined the aggregated availability of M/WBEs, weighted by Travis
County’s spending in its geographic and industry markets. Table 1-4 presents
these results. The overall, weighted M/WBE availability result can be used by Tra-
vis County to determine its overall, aspirational goal.

Table 1-4: Aggregated Weighted Availability

Native

American LBl

Black Hispanic  Asian

2.0% 6.0% 6.6% 0.2% 14.8% 6.6% 21.5% 78.5% 100.0%

Source: CHA analysis of Travis County data,; Hoovers;, CHA Master Directory

We next calculated disparity ratios for total M/WBE utilization compared to the
total weighted availability of M/WBEs, measured in dollars paid.

A disparity ratio is the relationship between the utilization and weighted availabil-
ity, determined above. Mathematically, this is represented by:

DR = U/WA

Where DR is the disparity ratio; U is utilization rate; and WA is the weighted avail-
ability.

The courts have held that disparity results must be analyzed to determine whether
the results are “significant”. There are two distinct methods to measure a result’s
significance. First, a “large” or “substantively significant” disparity is commonly
defined by courts as utilization that is equal to or less than 80% of the availability
measure. A substantively significant disparity supports the inference that the

result may be caused by the disparate impacts of discrimination.? Second, statis-
tically significant disparity means that an outcome is unlikely to have occurred as
the result of random chance alone. The greater the statistical significance, the

smaller the probability that it resulted from random chance alone.’® A more in-

12.  See U.S. Equal Employment Opportunity Commission regulation, 29 C.F.R. §1607.4(D) (“A selection rate for any race,
sex, or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the highest rate
will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater than
four-fifths rate will generally not be regarded by Federal enforcement agencies as evidence of adverse impact.”).
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depth discussion of statistical significance is provided in Chapter IV and Appendix
C.

Table 1-5 presents the calculated disparity ratios for each demographic group. The
disparity ratios for three group — Blacks, Hispanics, and MBEs as a whole—are sub-
stantively significant. The disparity ratio for White Women is statistically significant
at the 0.01 level.

Table 1-5: Disparity Ratios by Demographic Group

Native
American

Black Hispanic  Asian

Disparity
Ratio

Source: CHA analysis of Travis County data
** Indicates statistical significance at the 0.01 level

¥ Indicates substantive significance

In summary, we found substantively significant negative disparities for Blacks, His-
panics, and MBEs as a whole. In addition, our examination of Travis County’s utili-
zation data revealed that its spending with M/WBEs was more concentrated
among a few firms than its spending with non-M/WBEs. This indicates that what
success M/WBE groups achieved in being awarded County contracts was limited
to a few firms and not dispersed as widely as among non-M/WBE firms.

D. Analysis of Disparities in the Travis County Area
Economy

Evidence of the experiences of minority- and woman-owned firms outside of the
HUB program is relevant and probative of the likely results of the County adopting
a race-neutral program, because contracting diversity programs are rarely
imposed outside of specific government agencies. To examine the outcomes
throughout the Travis County area economy, we explored two Census Bureau
datasets and the government and academic literature relevant to how discrimina-
tion in the County’s industry market and throughout the wider economy affects
the ability of minorities and women to fairly and fully engage in the County’s prime
contract and subcontract opportunities.

We analyzed the following data and literature:

13.  Achi-square test — examining if the utilization rate was different from the weighted availability — was used to determine
the statistical significance of the disparity ratio.
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e Austin Metropolitan Area data from the Census Bureau’s American
Community Survey from 2015 through 2019. This rich data set establishes
with greater certainty any causal links between race, gender and economic
outcomes. We employed a multiple regression statistical technique to
examine the rates at which minorities and women form firms. In general, we
found that even after considering potential mitigating factors, business
formation rates by Blacks, Hispanics and White women are lower compared
to White males. The data indicate that non-Whites and White women receive
lower wages and Blacks and White women receive lower business earnings
after controlling for possible explanatory factors. These analyses support the
conclusion that barriers to business success do affect non-Whites and White
women entrepreneurs.

e Industry Data from the Census Bureau’s 2017 Annual Business Survey from
2017. This dataset indicated large disparities between M/WBE firms and non-
M/WBE firms when examining the sales of all firms, the sales of employer
firms (firms that employ at least one worker), and the payroll of employer
firms.

e Surveys and literature on barriers to access to commercial credit and the
development of human capital further reports that minorities continue to
face constraints on their entrepreneurial success based on race. These
constraints negatively impact the ability of firms to form, to grow, and to
succeed. These results support the conclusions drawn from the anecdotal
interviews and analysis of the County’s contract data that M/WBEs face
obstacles to achieving success on contracts outside of M/WBE programs.

All three types of evidence have been found by the courts to be relevant and pro-
bative of whether a government will be a passive participant in overall market-
place discrimination without some type of affirmative intervention. This evidence
supports the conclusion that the County should continue to use race-conscious
contract goals to ensure a level playing field for all firms.

Qualitative Evidence of Race and Gender Barriers in
Travis County’s Market

In addition to quantitative data, anecdotal evidence of firms’ marketplace experi-
ences is relevant to evaluating whether the effects of current or past discrimina-
tion continue to impede opportunities for M/WBEs such that race-conscious
contract goals are needed to ensure equal opportunities to compete for contracts.
To explore this type of anecdotal evidence, we received input from 51 participants
in small group business owner interviews. We also received 105 responses to an
electronic anecdotal survey and written comments during the study period. We

22
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have also appended a summary of the anecdotal results of the numerous disparity

studies we have conducted in Texas.'*

1. Business Owner Interviews

Many minority and woman business owners reported that while some prog-
ress has been made in integrating their firms into public and private sector
contracting activities through race- and gender-conscious contracting pro-
grams, significant barriers remain.

The following are brief summaries of the most common views expressed by
numerous participants.

e Many minority and female firm owners reported that they continue to
experience negative assumptions and perceptions about their
competency and capabilities. There is often a stigma to being an M/WBE.

¢ Some women continue to encounter sexist behaviors and attitudes.
However, one White woman stated that she has never suffered from
sexism.

e Most M/WBEs agreed that HUB program goals remain necessary to level
the playing field.

* Private sector work was reported to be especially difficult to access.

2. Electronic Business Owner Survey

Results from the electronic survey were similar to those of the interviews.
Almost one third (29.5%) reported they still experience barriers to equal con-
tracting opportunities; over a quarter (25.7%) said their competency was ques-
tioned because of their race or gender; and 14.3% indicated they had
experienced job-related sexual or racial harassment or stereotyping.

Responses to the survey’s open-ended questions expressed these experiences
in further detail. The following is a summary of the most common written
responses received.

e Racial discrimination and negative attitudes about competency continue
to impede the ability of minority firms to obtain contracts on an equal
basis.

e Some woman and minority business owners reported sexual harassment
and racist comments.

14.  Appendix E: Qualitative Evidence from Texas Disparity Studies.
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e The experiences of several Black respondents were especially negative.

e While some minorities and women reported overt discrimination, others
reported discrimination that was difficult to document.

e Many woman owners reported sexism and stereotyping about their roles
and authority that precluded them from business opportunities.

e Some HUBs reported being certified carried a stigma because of the
assumption that minority or woman firms are less qualified.

* Some M/WBEs reported that they experienced pressure to reduce pricing
relative to non-M/WBE firms.

e M/WBE respondents reported that they did not have access to
information that would help them to compete on an equal basis.

e Surety bonding access and the cost of insurance were reported to be
barriers to M/WBEs taking on larger projects and obtaining work in
general.

e Many M/WBEs faced discriminatory barriers in obtaining capital and
banking services. This lack of access places M/WBEs at a disadvantage and
limits their ability to take on work.

e Some M/WBE respondents reported barriers based on their firm size.

Recommendations for the HUB Program

The quantitative and qualitative evidence reported in this Study present a thor-
ough examination of whether minorities and women doing business in Travis
County’s market have full and fair opportunities to compete for its prime contracts
and associated subcontracts. The findings support the conclusion that M/WBEs
continue to suffer discriminatory barriers and that targeted, affirmative responses
are warranted. We therefore make the following recommendations.

Augment Race- and Gender-Neutral Measures

The courts require that governments use race- and gender-neutral approaches
to the maximum feasible extent to address identified discrimination. This is a
critical element of narrowly tailoring the Program, so that the burden on non-
M/WBEs is no more than necessary to achieve the County’s remedial pur-
poses. Increased participation by M/WBEs through race-neutral measures will
also reduce the need to set M/WBE contract goals. We therefore suggest the
following enhancements of the County’s current efforts, based on the business

24
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owner interviews and survey responses, input of agency staff, and national
best practices for business development programs.

a. Increase Program Resources

The most critical recommendation is to increase County staff and technical
resources devoted to the Program. Most of the other suggestions, dis-
cussed below, are dependent upon enough personnel to deliver the
enhancements to M/WBEs and small firms. The current staffing levels are
simply insufficient to provide more activities and services to support inclu-
sion. The County currently has six positions devoted to the program, includ-
ing the staff in Procurement. By contrast, the City of Austin has 17 positions
devoted to administering the M/WBE program, not including staff that con-
duct certifications. The current personnel have supported M/WBEs and the
requirements of the Program by their strong personal commitment to
inclusion and hard work, as well as the support of the Commissioners
Court. However, at least eight additional staff members are needed to
implement improvements such as increased outreach, expanded access to
information and networking, enhanced monitoring of contractual commit-
ments, review of bids for non-discrimination, more narrowly tailored con-
tract goal setting, increased reporting to the Court and the public, and
requiring real estate development projects to participate in the Program.

b. Review Bids and Proposals to Ensure Bidder Non-Discrimination and
Fairly Priced Subcontractor Quotations

The 2016 Disparity Study recommended that the County ensure non-dis-
crimination by requiring bidders to maintain all subcontractor quotes
received on larger projects. We reiterate this recommendation. However,
additional staff is needed to actually make progress on this recommenda-
tion.

C. Create a Procurement Forecast

While the County does have a page, Contracts Search, ™ where potential

vendors can research contracts and when the contracts expire, this is both
laborious and may not fully provide information on future opportunities for
County work. While not a quick or easy feature to implement and one that

will likely require more staff resources, a page that provides information on

upcoming bid opportunities16 is one race- and gender-neutral measure

that will assist all firms to access information. This is especially important

15.  Contracts Search (traviscountytx.gov).
16.  See, for example, the City of Chicago’s Buying Opportunities page. https://www.chicago.gov/city/en/depts/dps/provdrs/
contract/svcs/city-of-chicago-consolidated-buying-plan.html [chicago.gov].
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since many business owners expressed frustration about the difficulties in
accessing information about opportunities in time to gather information
and form teams to respond to invitations for bids or requests for proposals.

Enhance Opportunities on Design Projects

Many M/WBEs reported that, in their experience, the process for awarding
design contracts was not sufficiently transparent or inclusive. While an
application requirement reduces the burden on agency staff, it imposes a
barrier to full participation by M/WBEs.

To address these concerns and increase HUB opportunities on design proj-
ects, not only as subconsultants but also as prime consultants, we suggest
the HUB and Engineering staff take the following actions:

Open up the Prequalified List for design firms for contracts up to
$500,000 for applications at any time.

Conduct targeted outreach when the application period opens.
Provide technical assistance on how to apply.

Reach out to new firms to ensure they understand how to navigate the
consultant contracting process.

Conduct targeted outreach events for larger projects to assist certified
firms to network with larger consultants.

Provide a separate report to the Commissioners on these contracts to
increase focus on opportunities that are well within the capabilities of
HUBs and small firms.

The County should also require a proposer to explain at the time of pro-
posal submission how it will include HUBs if it is not a certified firm. Wait-
ing until firms have been preliminarily chosen for award reduces the
negotiating leverage of HUBs and creates the impression that diversity is
not central to the evaluation process.

Continue to Focus on Reducing Barriers to M/WBE Prime Contract
Awards

The 2016 Study recommended that the County increase efforts to make
prime contract awards to M/WBEs, and progress continues to be made.
The County has developed contract specifications with an eye towards
unbundling projects into less complex scopes and lower dollar values. It has
also increased the use of Job Order Contracts, which have lower bonding,
financing and experience standards on some contracts. These efforts
should continue.
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We again suggest reviewing surety bonding, insurance and experience
requirements in general to ensure that they are no greater than necessary
to protect the County’s interests. These are possible barriers to contracting
by small firms that have been mentioned by the courts as areas to be con-
sidered. Steps might include reducing or eliminating insurance require-
ments on smaller contracts and removing the cost of the surety bonds from
the calculation of lowest apparent bidder on appropriate solicitations. The
Procurement and HUB staff should work with other departments on this
review.

f. Adopt a Pilot “Quick Pay” Program

The County should consider adopting a pilot “quick pay” program, where
general contractors on specified larger contracts (perhaps greater than
S5M) must submit their invoices twice a month and then pay their subcon-
tractors within five days of every progress payment received from the
County. This will help to smooth out the cash flow challenges of HUBs and
small firms and make County work more attractive to these firms.

8. Create Department Scorecards

A “best in class” contracting diversity program requires that all depart-
ments and County staff take ownership of diversity and inclusion. The Pro-
gram cannot be seen as “Purchasing’s Program”. One way to ensure that all
staff with contracting and procurement responsibilities focus on including
HUBs is to require an annual report on each department’s efforts to
increase inclusion. The report should detail the participation by HUBs in the
department’s overall spend, disaggregated by race, gender and industry
code. The report could also include outreach efforts and other steps that
were taken to increase HUB participation. These reports can then be used
to develop a score card for each user department.

h. Consider Partnering with Other Agencies to Implement a Small
Contractor Bonding and Financing Program

Access to bonding and working capital are major barriers to the develop-
ment and success of M/WBEs and small firms. Traditional underwriting
standards have often excluded these businesses. We therefore recommend
that the County explore working with other local agencies on a bonding
and financing program. This approach goes beyond providing information
about outside bonding resources by offering actual assistance to firms
through a team of program consultants. It would not, however, function as
a bonding guarantee program that places the County’s credit at risk or pro-
vides direct subsidies to participants. Rather, this concept brings the com-
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mitment of a lender and a surety to finance and bond firms that have
successfully completed the training and mentoring program.

Continue to Implement Narrowly Tailored Race- and Gender-
Conscious Measures

Use the Study to Set the Overall, Annual Aspirational HUB Goal

The County’s program has been very successful in opening up opportuni-
ties for HUBs on its contracts. As reported in Chapter IV, utilization has
been significantly higher than availability for M/WBEs overall. However,
when we examined whether firms were concentrated within an industry or
between industries on the basis of race or gender, a picture emerged of
unequal outcomes for M/WBEs compared to non-M/WBEs. Further, as doc-
umented in Chapter V, when examining outcomes in the wider economy, it
is clear that M/WBEs do not yet enjoy full and fair access to opportunities
to compete. The results of numerous small business credit surveys reveal
that M/WBEs, especially Black-owned firms, suffer significant barriers to
business financing. There are also race-based barriers to the development
of the human capital necessary for entrepreneurial success.

Our interviews with individual business owners and stakeholders and the
results of our survey further buttress the conclusion that race and sex dis-
crimination remain persistent barriers to equal contacting opportunities.
Many minority and female owners reported that they still encounter barri-
ers based on their race and/or gender and that without affirmative inter-
vention to increase opportunities through contract goals, they will continue
to be denied full and fair chances to compete.

In our judgment, the County’s utilization of HUBs is the result of the opera-
tions of its program, not the cessation of discrimination outside of con-
tracting affirmative action programs. Without the use of goals, the agency
may become a “passive participant” in the market failure of discrimination.

We therefore recommend that the County continue to use narrowly tai-
lored measures. These should include using the weighted availability esti-
mates to set its overall, annual aspirational HUB goal.

Use the Study to Set HUB Contract Goals

In addition to setting an overall, annual target, the County should use the
Study’s detailed unweighted availability estimates as the starting point for
contract specific goals. As discussed in Chapter Il of this Report, an agency’s
constitutional responsibility is to ensure that goals are narrowly tailored to
the specifics of the project. This methodology involves four steps:

28
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e Weight the estimated dollar value of the scopes of the contract by six-
digit NAICS codes, as determined during the process of creating the
solicitation.

e Determine the unweighted availability of HUBs in those scopes as
estimated in the Study.

e (Calculate a weighted goal based upon the scopes and the availability
of at least three available firms in each scope.

e Adjust the resulting percentage based on current market conditions
and progress towards the annual goals.

Written procedures spelling out the steps should be drafted.

This constitutionally mandated approach may result in goals that are higher
or lower than the annual goals, including no goals where there are insuffi-
cient subcontracting opportunities (as is often the case with supply con-
tracts) or an insufficient number of available firms.

Other enhancements could include:

e Broadening the reach of the Program to include setting goals for
contracts expected to cost at least $50,000.

* Providing the list of codes used to set the contract goal with the
solicitation.

e Stating only the overall HUB goal in the solicitation.

e Review change orders of more than 10% for the impact on the
contract goal.

e Bidding some “control contracts” without goals that have significant
opportunities for HUB participation.

c. Strengthen Program Administration

While the current Program has produced admirable results, there are some
possible revisions that can strengthen the County’s efforts. We make the
following recommendations:

e Permitting HUBs acting as prime vendors to count their self-
performance towards the contract goal. Restricting the program to
only subcontracting work is highly unusual, and limits opportunities
for HUBs to grow into prime vendors. A subcontracting only program
also fails to recognize that barriers to prime contracting opportunities
are the most difficult for minority and woman businesses to
overcome.
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e Increase contract compliance monitoring. Commercially useful
function reviews should be performed on all contracts over $100,000.

e Simplify the Good Faith Efforts policy. Either the goal is met or it is
not.

e Revise the current requirement that GFEs are met if only three HUBs
are notified of the opportunity. This is not sufficient to ensure that
HUBs are aware of contracts. Bidders’ efforts should reflect

reasonable efforts to meet the goal. We suggest the County adopt
17

language similar to that in the DBE regulations.

e Enhance the process for HUB inclusion on Job Order Contracts (that is,
contracts that are procured with one vendor under a master
agreement and then ordered per task). Attach the HUB Declaration
Form to the solicitation. Conduct targeted outreach to increase HUB
utilization, even though there are no contract specific goals. Use a
sample contract to set the overall goal for the purpose of award.
Make it clear that it is the total overall contract amount at closeout
against which utilization will be measured; the contractor need not
document GFEs for every task order.

* Develop standards for modifications to utilization plans to ensure that
contactors abide by their commitments to listed HUBs and only make
changes with the prior, written consent of the HUB staff.

d. Expand the Program to Include Development Contracts

Chapter 381 of the Local Government Code allows counties to provide
incentives encouraging developers to build in their jurisdictions. Currently,
the County only requires developers to submit an annual report of their
HUB participation. If permitted under state law, we suggest that these proj
ects be subject to the HUB program. While the County would not set con-
tract goals or monitor day-to-day compliance, it could require that
developers undergo training on the HUB program; purchase their own Ven-
dor Tracking System license and utilize it to create regular reports for the
County’s review; and conduct targeted and documented outreach.

e. Implement a Mentor-Protégé Program

Many firms suggested the County adopt a mentor-protégé program for
HUBs. We agree and suggest modeling it after the successful programs
approved by the U.S. Department of Transportation. This program would

17. 49 C.F.R. §26.53 (“What are the good faith efforts procedures recipients follow in situations where there are contract
goals?”) and Appendix A.
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provide support for M/WBEs while incentivizing the mentor to provide tar-
geted assistance to the protégé to produce identified and achievable

goals.?® As also described by several interviewees, it is important that any
program provide real value to both parties to the mentoring agreement,
not be mere window dressing or simply devolve into feel good meetings.

A program should include:

A description of the qualifications of the mentor.
A description of the qualifications of the protégé.

A written County-approved development plan, which clearly sets forth
the objectives of the parties and their respective roles, the duration of
the arrangement, a schedule for meetings and development of action
plans, and the services and resources to be provided by the mentor to
the protégé.

A long term and specific commitment between the parties, e.g., 12 to
36 months.

A provision for the use of any equipment or equipment rental.

Extra credit for the mentor’s use of the protégé to meet a contract
goal (e.g., 1.25% for each dollar spent), with a limit on the total
percentage that could be credited on a specific contract and on total
credits available under the Plan.

Any financial assistance by the mentor to the protégé must be subject
to prior written approval by the County and must not permit the
mentor to assume control of the protégé or otherwise impinge on the
protégé’s continued program eligibility.

A fee schedule to cover the direct and indirect cost for services
provided by the mentor for specific training and assistance to the
protégé.

A provision that the Plan may be terminated by mutual consent or by
the County.

Submission of quarterly reports by the parties indicating their
progress toward each of the Plan's goals.

Regular review by the County of compliance with the Plan and
progress towards meeting its objectives. Failure to adhere to the

18.  See 49 C.F.R. Part 26, Appendix D, “Mentor-Protégé Guidelines”.
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terms of the Plan or to make satisfactory progress would be grounds
for termination from the Program.

We recognize that this level of direction and oversight will require
resources. Close monitoring of the program will also be critical.

Develop Performance Measures for Program Success

Travis County should develop quantitative performance measures for HUBs
and the overall success of the Program to evaluate its effectiveness in reducing
the systemic barriers identified in this Report. In addition to meeting the over-
all, annual goal, possible benchmarks might be:

Decreases in the number of bids or proposals, broken down by the
industry and the dollar amount of the awards and the goal shortfall,
where the bidder was unable to meet the goals and submitted evidence of
its Good Faith Efforts to do so.

Decreases in the number, dollar amount and the industry code of bids or
proposals rejected as non-responsive for failure to make GFEs to meet the
goal.

Decreases in the number, industry and dollar amount of HUB
substitutions during contract performance.

Increases in bidding by certified firms as prime vendors.
Increases in prime contract awards to certified firms.

Increases in HUB bonding limits, size of jobs, profitability, complexity of
work, etc.

Increases in variety in the industries in which HUBs are awarded prime
contracts and subcontracts.

Continue to Conduct Regular Program Reviews

Travis County adopted a sunset date for the current Program, and we suggest
this approach be continued. Data should be reviewed approximately every five
to six years, to evaluate whether race- and gender-based barriers have been
reduced such that affirmative efforts are no longer needed. If such measures
continue to be necessary, the County must ensure that they remain narrowly
tailored.
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. LEGAL STANDARDS FOR THE
TRAVIS COUNTY’S
HISTORICALLY UNDERUTILIZED
BUSINESS PROGRAM

A. Summary of Constitutional Equal Protection
Standards

To be effective, enforceable, and legally defensible, a race-based affirmative
action program such as Travis County’s Historically Underutilized Business (“HUB”)
program, that is designed to promote equity in public sector contracting, regard-
less of funding source, must meet the judicial test of constitutional “strict scru-

tiny”.1® Strict scrutiny constitutes the highest level of judicial review.?C Strict
scrutiny analysis is comprised of two prongs:

1. The government must establish its “compelling interest” in remediating race
discrimination by current “strong evidence” of the persistence of

discrimination. Such evidence may consist of the entity’s “passive
participation” in a system of racial exclusion.

2. Any remedies adopted must be “narrowly tailored” to that discrimination; the
program must be directed at the types and depth of discrimination

identified.?}

The compelling governmental interest prong has been met through two types of
proof:

1. Quantitative or statistical evidence of the underutilization of minority- or
woman-owned firms by the agency and/or throughout the agency’s
geographic and industry market area compared to their availability in the
market area.

19.  City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).

20.  Strict scrutiny is used by courts to evaluate governmental action that classifies persons on a “suspect” basis, such as
race. Itis also used in actions purported to infringe upon fundamental rights. Legal scholars frequently note that strict
scrutiny constitutes the most rigorous form of judicial review. See, for example, Richard H. Fallon, Jr., Strict Judicial Scru-
tiny, 54 UCLA Law Review 1267, 1273 (2007).

21. Croson, 488 U.S. at 510.
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2. Qualitative or anecdotal evidence of race- or gender-based barriers to the full
and fair participation of minority- and woman-owned firms in the market area

or in seeking contracts with the agency.22 Anecdotal data can consist of
interviews, surveys, public hearings, academic literature, judicial decisions,
legislative reports, and other information.

The narrow tailoring prong has been met by satisfying the following five factors.
These elements ensure that the remedy “fits” the evidence:

1. The necessity of relief;?3

2. The efficacy of race-neutral remedies at overcoming identified

dis,crimination;24

3. The flexibility and duration of the relief, including the availability of waiver

provisions;25

4. The relationship of numerical goals to the relevant labor market;?® and

5. The impact of the relief on the rights of third parties.27

In Adarand v. Pefia,® the United States Supreme Court extended the analysis of
strict scrutiny, the most exacting standard of review, to race-based federal enact-
ments such as the United States Department of Transportation (“USDOT”) Disad-
vantaged Business Enterprise (“DBE”) program for federally assisted
transportation contracts. Similar to the local government context, the national leg-

islature must have a compelling governmental interest for the use of race, and the

remedies adopted must be narrowly tailored to that evidence.?%30

Most federal courts, including the Fifth Circuit,> have subjected preferences for

Woman-Owned Business Enterprises (“WBEs”) to “intermediate scrutiny”.g’2 Gen-
der-based classifications must be supported by an “exceedingly persuasive justifi-

22. Id. at 509.

23.  Id. at 507.

24.  United States v. Paradise, 480 U.S. 149, 171 (1987).

25. Id.

26. Id.

27. Croson, 488 U.S. at 506.

28.  Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995) (“Adarand III”).

29.  See, for example, Croson, 488 U.S. at 492-493; Adarand 111, 515 U.S. at 227; see generally Fisher v. University of Texas, 133
S.Ct. 2411 (2013).

30.  Programs that fail to satisfy the constitutional strict scrutiny standard generally fail to meet the compelling government
interest requirement, the narrow tailoring requirement, or both. Affirmative action programs are among the most heav-
ily litigated issues involving race and the United States Constitution. Nonetheless, many of these programs meet both
prongs, particularly those based upon solid statistical and anecdotal data. See, Mary J. Reyburn, Strict Scrutiny Across the
Board: The Effect of Adarand Constructors, Inc. v. Pena on Race-Based Affirmative Action Programs, 45 Catholic Univer-
sity L. Rev. 1405, 1452 (1996).

31. W.H. Scott Construction Co., Inc., v. City of Jackson, Mississippi, 199 F.3d 206, 215 n.9 (5th Cir. 1999).
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cation” and be “substantially related to the objective”.3> The quantum of evidence
necessary to satisfy intermediate scrutiny is less than that required to satisfy strict
scrutiny. However, appellate courts have applied strict scrutiny to the gender-

based presumption of social disadvantage in reviewing the constitutionality of the

DBE program3* or have held that the results would be the same under strict scru-
tiny.35

Classifications not based upon a suspect class (race, ethnicity, religion, national
origin or gender) are subject to the lesser standard of review referred to as “ratio-

nal basis” scrutiny.36'37 The courts have held there are no equal protection impli-
cations under the Fourteenth Amendment of the United States Constitution for

groups not subject to systemic discrimination.3® In contrast to strict scrutiny and
to intermediate scrutiny, rational basis means the governmental action or statu-
tory classification must be “rationally related” to a “legitimate” government inter-

est.3? Thus, preferences for persons with disabilities or veteran status may be

enacted with vastly less evidence than that required for race- or gender-based

measures to combat historic discrimination.4°

Unlike most legal challenges, the defendant bears the initial burden of producing

“strong evidence” in support of its race-conscious program.41 As held by the Fifth
Circuit, the plaintiff must then proffer evidence to rebut the government’s case,
and bears the ultimate burden of production and persuasion that the affirmative

action program is unconstitutional.*? “[W]hen the proponent of an affirmative

32.

33.
34,

35.

36.
37.

38.
39.
40.

41.
42.

See, e.g., Associated Utility Contractors of Maryland, Inc. v. Mayor and City Council of Baltimore and Maryland Minority
Contractors Ass’n, 83 F. Supp. 2d 613, 620 (D. Md. 2000); W.H. Scott Construction, 199 F.3d at 206, 215; Engineering Con-
tractors Ass’n of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d 895, 907-911 (11th Cir. 1997) (“Engineering
Contractors II”); Concrete Works of Colorado, Inc. v. City and County of Denver, 36 F.3d 1513, 1519 (10th Cir. 1994) (“Con-
crete Works II”); Contractors Ass’n of Eastern Pennsylvania v. City of Philadelphia, 6 F.3d 990, 1009-1011 (3rd Cir. 1993)
(“Philadelphia II"); Coral Construction Co. v. King County, 941 F.2d 910, 930-931 (9th Cir. 1991).

Cf. United States v. Virginia, 518 U.S. 515, 532 n.6 (1996).

Northern Contracting, Inc. v. lllinois Department of Transportation, 473 F.3d 715, 720 (7th Cir. 2007), (“Northern Con-
tracting 11I").

Western States Paving Co., Inc. v. Washington Department of Transportation, 407 F.3d 983 (9th Cir. 2005), cert. denied,
546 U.S. 1170 (2006).

Coral Construction, 941 F. 2d at 921; see generally Equality Foundation v. City of Cincinnati, 128 F. 3d 289 (6th Cir. 1997).
The Supreme Court first introduced this level of scrutiny in Nebbia v. New York, 291 U.S. 502, 537 (1934). The Court held
that if laws passed have a reasonable relationship to a proper legislative purpose and are neither arbitrary nor discrimi-
natory, the requirements of due process are satisfied.

See generally United States v. Carolene Products Co., 304 U.S. 144 (1938).

Heller v. Doe, 509 U.S. 312, 320 (1993).

The standard applicable to status based on sexual orientation or gender identity has not yet been clarified by the courts.

Aiken v. City of Mempbhis, 37 F.3d 1155, 1162 (6th Cir. 1994).

W. H. Scott Construction, 199 F.3d at 219; Adarand Constructors, Inc. v. Slater, Colorado DOT, 228 F.3d 1147, 1166 (10th
Cir. 2000), 532 U.S. 941, cert. granted then dismissed as improvidently granted, 534 U.S. 103 (2001) (“Adarand VII”).
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action plan produces sufficient evidence to support an inference of discrimination,

the plaintiff must rebut that inference in order to prevail."43

A plaintiff “cannot meet its burden of proof through conjecture and unsupported

criticism of [the government’s] evidence.”**To successfully rebut the govern-
ment’s evidence, a plaintiff must introduce “credible, particularized evidence” that

rebuts the government’s showing of a strong basis in evidence.*® For example, in
the challenge to the Minnesota and Nebraska DBE programs, “plaintiffs presented
evidence that the data was susceptible to multiple interpretations, but they failed
to present affirmative evidence that no remedial action was necessary because
minority-owned small businesses enjoy non-discriminatory access to, and partici-
pation in, federally assisted highway contracts. Therefore, they failed to meet their
ultimate burden to prove that the DBE program is unconstitutional on this

ground.”46 When the statistical information is sufficient to support the inference

of discrimination, the plaintiff must prove that the statistics are flawed.*’ A plain-
tiff cannot rest upon general criticisms of studies or other related evidence; it
must meet its burden that the government’s proof is inadequate to meet strict

scrutiny, rendering the legislation or government program iIIegaI.48

To meet strict scrutiny, studies such as this one have been conducted to gather
the statistical and anecdotal evidence necessary to support the use of race- and
gender-conscious measures to combat discrimination. These are commonly
referred to as “disparity studies” because they analyze any disparities between the
opportunities and experiences of minority- and woman-owned firms and their
actual utilization compared to White male-owned businesses. More rigorous stud-
ies also examine the elements of the agency’s program to determine whether it is
sufficiently narrowly tailored. The following is a detailed discussion of the legal
parameters and the requirements for conducting studies to support legally defen-
sible programs.

43. Engineering Contractors I/, 122 F.3d at 916.

44.  Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950, 989 (10th Cir. 2003), cert. denied, 540 U.S.
1027 (10th Cir. 2003) (“Concrete Works IV").

45.  H.B. Rowe Co., Inc. v. W. Lyndo Tippett, North Carolina DOT, et al., 615 F.3d 233, 241—242(4th Cir. 2010); Midwest Fence
Corp. v. U.S. Department of Transportation, Illinois Department of Transportation, Illinois State Toll Highway Authority, 84
F. Supp. 3d 705 (N.D. lll. 2015) (“Midwest Fence I”), aff’d 840 F.3d 932 (7th Cir. 2016) (“Midwest Fence II").

46.  Sherbrooke Turf, Inc. v. Minnesota Department of Transportation, 345 F.3d. 964, 970 (8th Cir. 2003), cert. denied, 541 U.S.
1041 (2004).

47. Coral Construction, 941 F. 2d at 921; Engineering Contractors I, 122 F.3d at 916.

48.  Adarand VIl, 228 F.3d at 1166; Engineering Contractors Il, 122 F.3d at 916; Concrete Works I, 36 F.3d at 1513, 1522-
1523; Webster v. Fulton County, Georgia, 51 F.Supp.2d 1354, 1364 (N.D. Ga. 1999), aff'd per curiam, 218 F. 3d 1267 (11th
Cir. 2000); see also Wygant v. Jackson Board of Education, 476 U.S. 267, 277-278 (1986).

36 © 2022 Colette Holt & Associates, All Rights Reserved.



Travis County Disparity Study 2021

B. Elements of Strict Constitutional Scrutiny

In its decision in City of Richmond v. J.A. Croson Co., the United States Supreme
Court established the constitutional contours of permissible race-based public
contracting programs. Reversing long established Equal Protection jurispru-

dence,49 the Court, for the first time, extended the highest level of judicial exam-
ination from measures designed to limit the rights and opportunities of minorities
to legislation that inures to the benefit of these victims of historic, invidious dis-
crimination. Strict scrutiny requires that a government entity prove both its “com-

pelling governmental interest” in remediating identified discrimination based

upon “strong evidence”>? and that the measures adopted to remedy that discrim-

ination are “narrowly tailored” to that evidence. However benign the govern-
ment’s motive, race is always so suspect a classification that its use must pass the
highest constitutional test of “strict scrutiny”.

The Court struck down the City of Richmond’s Minority Business Enterprise Plan
(“Plan”) because it failed to satisfy the strict scrutiny analysis applied to “race-
based” government programs. The City’s “setaside” Plan required prime contrac-
tors awarded City construction contracts to subcontract at least 30% of the dollar
amount of contracts to one or more Minority-Owned Business Enterprises

(“MBEs”).>! A business located anywhere in the nation was eligible to participate
so long as it was at least 51% owned and controlled by minority citizens or law-
fully-admitted permanent residents.

The Plan was adopted following a public hearing during which no direct evidence
was presented that the City had discriminated on the basis of race in contracts or
that its prime contractors had discriminated against minority subcontractors. The
only evidence before the City Council was: (a) Richmond’s population was 50%
Black, yet less than one percent of its prime construction contracts had been
awarded to minority businesses; (b) local contractors’ associations were virtually
all White; (c) the City Attorney’s opinion that the Plan was constitutional; and (d)
generalized statements describing widespread racial discrimination in the local,
Virginia, and national construction industries.

In affirming the court of appeals’ determination that the Plan was unconstitu-
tional, Justice Sandra Day O’Connor’s plurality opinion rejected the extreme posi-
tions that local governments either have carte blanche to enact race-based
legislation or must prove their own active participation in discrimination:

49, U.S. Const. Amend. XIV, §1.

50. Thereis no precise mathematical formula to assess what rises to the level of “strong evidence”.

51.  The City described its Plan as remedial. It was enacted to promote greater participation by minority business enterprises
in public construction projects.
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[A] state or local subdivision...has the authority to eradicate the
effects of private discrimination within its own legislative
jurisdiction.... [Richmond] can use its spending powers to
remedy private discrimination, if it identifies that discrimination
with  the particularity required by the Fourteenth
Amendment...[l]f the City could show that it had essentially

become a “passive participant” in a system of racial exclusion

...[it] could take affirmative steps to dismantle such a system.52

Strict scrutiny of race-based remedies is required to determine whether racial clas-
sifications are in fact motivated by notions of racial inferiority or blatant racial pol-
itics. This highest level of judicial review “smokes out” illegitimate uses of race by

ensuring that the legislative body is pursuing an important enough goal to warrant

use of a highly suspect tool.”3 It also ensures that the means chosen “fit” this com-
pelling goal so closely that there is little or no likelihood that the motive for the
classification was illegitimate racial prejudice or stereotype. The Court made clear
that strict scrutiny is designed to expose racial stigma; racial classifications are said
to create racial hostility if they are based on notions of racial inferiority.

Richmond’s evidence was found to be lacking in every respect.54 The City could
not rely upon the disparity between its utilization of MBE prime contractors and
Richmond’s minority population because not all minority persons would be quali-
fied to perform construction projects; general population representation is irrele-
vant. No data were presented about the availability of MBEs in either the relevant
market area or their utilization as subcontractors on City projects.

According to Justice O’Connor, the extremely low MBE membership in local con-
tractors’ associations could be explained by “societal” discrimination or perhaps
Blacks’ lack of interest in participating as business owners in the construction
industry. To be relevant, the City would have to demonstrate statistical disparities
between eligible MBEs and actual membership in trade or professional groups.
Further, Richmond presented no evidence concerning enforcement of its own
anti-discrimination ordinance. Finally, the City could not rely upon Congress’
determination that there has been nationwide discrimination in the construction
industry. Congress recognized that the scope of the problem varies from market to
market, and, in any event, it was exercising its powers under Section Five of the
Fourteenth Amendment. Local governments are further constrained by the
Amendment’s Equal Protection Clause.

52. 488 U.S.at491-92.

53.  Seealso Grutter v. Bollinger, 539 U.S. 306, 327 (2003) (“Not every decision influenced by race is equally objectionable,
and strict scrutiny is designed to provide a framework for carefully examining the importance and the sincerity of the
reasons advanced by the governmental decisionmaker for the use of race in that particular context.”).

54.  The City cited past discrimination and its desire to increase minority business participation in construction projects as
the factors giving rise to the Plan.
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In the case at hand, the City has not ascertained how many minority
enterprises are present in the local construction market nor the level of
their participation in City construction projects. The City points to no
evidence that qualified minority contractors have been passed over for
City contracts or subcontracts, either as a group or in any individual
case. Under such circumstances, it is simply impossible to say that the

City has demonstrated “a strong basis in evidence for its conclusion

that remedial action was necessary.”55

This analysis was applied only to Blacks. The Court emphasized that there was

“absolutely no evidence” of discrimination against other minorities. “The random
inclusion of racial groups that, as a practical matter, may have never suffered from
discrimination in the construction industry in Richmond, suggests that perhaps the

#56

n58

Recognizing that her opinion might be misconstrued to eliminate all race-con-
scious contracting efforts, Justice O’Connor closed with these admonitions:

Nothing we say today precludes a state or local entity from taking
action to rectify the effects of identified discrimination within its
jurisdiction. If the City of Richmond had evidence before it that non-
minority contractors were systematically excluding minority businesses
from subcontracting opportunities, it could take action to end the
discriminatory exclusion. Where there is a significant statistical
disparity between the number of qualified minority contractors willing
and able to perform a particular service and the number of such
contractors actually engaged by the locality or the locality’s prime
contractors, an inference of discriminatory exclusion could arise. Under
such circumstances, the City could act to dismantle the closed business
system by taking appropriate measures against those who discriminate

55.
56.
57.
58.

Croson, 488 U.S. at 510.

Id.

See Grutter, 529 U.S. at 336-337 (quotas are not permitted; race must be used in a flexible, non-mechanical way).

Croson, 488 U.S. at 502.

Having found that Richmond had not presented evidence in support of its compel-
ling interest in remediating discrimination—the first prong of strict scrutiny—the
Court made two observations about the narrowness of the remedy—-the second
prong of strict scrutiny. First, Richmond had not considered race-neutral means to
increase MBE participation. Second, the 30% quota had no basis in evidence, and
was applied regardless of whether the individual MBE had suffered discrimina-

tion.”’ The Court noted that the City “does not even know how many MBEs in the
relevant market are qualified to undertake prime or subcontracting work in public
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based on race or other illegitimate criteria. In the extreme case, some
form of narrowly tailored racial preference might be necessary to break
down patterns of deliberate exclusion.... Moreover, evidence of a
pattern of individual discriminatory acts can, if supported by

appropriate statistical proof, lend support to a local government’s

determination that broader remedial relief is justified.59

While much has been written about Croson, it is worth stressing what evidence
was, and was not, before the Court. First, Richmond presented no evidence
regarding the availability of MBEs to perform as prime contractors or subcontrac-
tors and no evidence of the utilization of minority-owned subcontractors on City

contracts.®% Nor did Richmond attempt to link the remedy it imposed to any evi-
dence specific to the program; it used the general population of the City rather
than any measure of business availability.

Some commentators have taken this dearth of any particularized proof and
argued that only the most particularized proof can suffice in all cases. They leap
from the Court’s rejection of Richmond'’s reliance on only the percentage of Blacks
in the City’s population to a requirement that only firms that bid or have the
“capacity” or “willingness” to bid on a particular contract at a particular time can
be considered in determining whether discrimination against Black businesses

infects the local economy.®?

This argument has been rejected explicitly by some courts. In denying the plain-
tiff's summary judgment motion to enjoin the City of New York’s Minority- and
Woman-Owned Business Enterprise (“M/WBE”) construction ordinance, the court
stated:

[I]t is important to remember what the Croson plurality opinion did and
did not decide. The Richmond program, which the Croson Court struck
down, was insufficient because it was based on a comparison of the
minority population in its entirety in Richmond, Virginia (50%) with the
number of contracts awarded to minority businesses (0.67%). There
were no statistics presented regarding the number of minority-owned
contractors in the Richmond area, Croson, 488 U.S. at 499, and the
Supreme Court was concerned with the gross generality of the
statistics used in justifying the Richmond program. There is no
indication that the statistical analysis performed by [the consultant] in
the present case, which does contain statistics regarding minority

contractors in New York City, is not sufficient as a matter of law under

Croson.62

59.  Id. at 509 (citations omitted).
60. /d.at502.
61. See, for example, Northern Contracting Ill, 473 F.3d at 723.
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Further, Richmond made no attempt to narrowly tailor a goal for the procurement
at issue that reflected the reality of the project. Arbitrary quotas, and the unyield-
ing application of those quotas, did not support the stated objective of ensuring
equal access to City contracting opportunities. The Croson Court said nothing
about the constitutionality of flexible goals based upon the availability of MBEs to
perform the scopes of the contract in the government’s local market area. In con-
trast, the USDOT DBE program avoids these pitfalls. 49 C.F.R. Part 26 “provides for
a flexible system of contracting goals that contrasts sharply with the rigid quotas
invalidated in Croson.”

While strict scrutiny is designed to require clear articulation of the evidentiary
basis for race-based decision-making and careful adoption of remedies to address
discrimination, it is not, as Justice O’Connor stressed, an impossible test that no
proof can meet. Strict scrutiny need not be “fatal in fact”.

C. Establishing a “Strong Basis in Evidence” for Travis
County’s Program for Historically Underutilized
Businesses

The case law on the U.S. Department of Transportation’s DBE program should
guide the County’s program for its locally funded contracts. Whether the program
is called an M/WBE program or a DBE program or any other moniker, the strict

scrutiny test applies. The DBE program regulation563 have been upheld by every

%4 and local programs for Minority- and Woman-Owned Business Enter-

k.65

cour
prises will be judged against the following legal framewor

All courts have held that Congress had strong evidence of widespread racial dis-
crimination in the construction industry. This included:

e Disparities between the earnings of minority-owned firms and similarly
situated non-minority owned firms;

62.

63.
64.

65.

North Shore Concrete and Associates, Inc. v. City of New York, 1998 U.S. Dist. Lexis 6785, *28-29 (E.D. N.Y. 1998); see also
Harrison & Burrowes Bridge Constructors, Inc. v. Cuomo, 981 F.2d 50, 61-62 (2nd Cir. 1992) (“Croson made only broad
pronouncements concerning the findings necessary to support a state’s affirmative action plan”); cf. Concrete Works I,
36 F.3d at 1528 (City may rely on “data reflecting the number of MBEs and WBEs in the marketplace to defeat the chal-
lenger’s summary judgment motion”).

49 C.F.R. Part 26.

See, for example, Midwest Fence I, 840 F.3d at 932; Northern Contracting Ill, 473 F.3d at 715; Associated General Con-
tractors of America, San Diego Chapter, Inc., v. California Department of Transportation, et al., 713 F. 3d 1187, 1198 (9th
Cir. 2013); Western States, 407 F.3d at 983, 994; Adarand VI, 228 F.3d at 1147; M.K. Weeden Construction v. Montana
Department of Transportation, 2013 WL 4774517 (D. Mont.) (September 4, 2013).

Midwest Fence Il, 840 F.3d. at 953.
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Disparities in commercial loan denial rates between Black business owners
compared to similarly situated non-minority business owners;

The large and rapid decline in minorities’ participation in the construction
industry when affirmative action programs were struck down or abandoned;
and

Various types of overt and institutional discrimination by prime contractors,

trade unions, business networks, suppliers, and sureties against minority

contractors.66

The regulations were facially narrowly tailored.

The overall goal must be based upon demonstrable evidence of the number
of ready, willing, and able DBEs.

The goal may be adjusted to reflect the availability of DBEs “but for” the
effects of the DBE program and of discrimination.

The recipient must meet the maximum feasible portion of the goal through
race-neutral measures.

The use of quotas and setasides is limited to only those situations where
there is no other remedy.

The overall, triennial goals are to be adjusted during the year to remain
narrowly tailored.

The presumption of social disadvantage for racial and ethnic minorities and
women is rebuttable, “wealthy minority owners and wealthy minority firms
are excluded, and certification is available to persons who are not

presumptively disadvantaged but can demonstrate actual social and

economic disadvantage.”®’

As previously noted, programs for veterans, persons with disabilities, preferences
based on geographic location or truly race- and gender-neutral small business
efforts are not subject to strict scrutiny but rather the lower level of scrutiny called
“rational basis”. Therefore, no evidence comparable to that in a disparity study is
needed to enact such initiatives.

It is well established that disparities between an agency’s utilization of M/WBEs
and their availability in the relevant marketplace provide a sufficient basis for the
consideration of race- or gender-conscious remedies. Proof of the disparate

impacts of economic factors such as access to capital and bonding on M/WBEs®®
and the disparate treatment of such firms by actors critical to their success will

66. Western States, 407 F.3d at 992-93.
67. Sherbrooke, 345 F.3d. at 973.
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meet strict scrutiny. Discrimination must be shown using statistics and economic
models to examine the effects of systems or markets on different groups, as well
as by evidence of personal experiences with discriminatory conduct, policies or

systems.69 Specific evidence of discrimination or its absence may be direct or cir-
cumstantial and should include economic factors and opportunities in the private

sector affecting the success of M/WBEs.”? A stark disparity in DBE participation
rates on goals and non-goals contracts, when combined with the statistical and
anecdotal evidence of discrimination in the relevant marketplaces, has been held

to support the use of race-conscious goals.71

|/I

Croson’s admonition that “mere societal” discrimination is not enough to meet
strict scrutiny is met where the government presents evidence of discrimination in
the industry targeted by the program. “If such evidence is presented, it is immate-
rial for constitutional purposes whether the industry discrimination springs from
widespread discriminatory attitudes shared by society or is the product of policies,
practices, and attitudes unique to the industry... The genesis of the identified dis-
crimination is irrelevant.” There is no requirement to “show the existence of spe-

cific discriminatory policies and that those policies were more than a reflection of
n72

societal discrimination.
The County need not prove that it is itself guilty of discrimination to meet its bur-
den. In upholding Denver’s M/WBE construction program, the Tenth Circuit stated
that Denver can show its compelling interest by “evidence of private discrimina-

tion in the local construction industry coupled with evidence that it has become a
passive participant in that discrimination...[by] linking its spending practices to the

private discrimination.””3 Denver further linked its award of public dollars to dis-
criminatory conduct through the testimony of M/WBEs that identified general
contractors who used them on City projects with M/WBE goals but refused to use
them on private projects without goals.

The following are the necessary disparity study elements to determine the consti-
tutional validity of race- and gender-conscious local programs. Programs based
upon studies similar to the methodology employed for this Report have been
deemed a rich and relevant source of data and have been upheld repeatedly. This
includes the availability analysis and the examination of disparities in the business

68.

69.
70.
71.

72.
73.

Northern Contracting, Inc. v. lllinois Department of Transportation, et al, 2005 U.S. Dist. LEXIS 19868 at *69 (Sept. 8,
2005) (“Northern Contracting II”).

Adarand ViI, 228 F.3d at 1166 (“statistical and anecdotal evidence are appropriate”).

Id.

Northern Contracting Il at 80 (“the stark disparity in DBE participation rates on goals and non-goals contracts, when
combined with the statistical and anecdotal evidence of discrimination in the relevant marketplaces” indicates the pres-
ence of discrimination); see Croson, 488 U.S. at 492.

Concrete Works 1V, 321 F.3d at 976.

Id. at 977.
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formation rates and business earnings of minorities and women compared to sim-
ilarly situated non-minority males.”*

1. Define Travis County’s Market Area

The first step is to determine the market area in which the County operates.
Croson states that a state or local government may only remedy discrimination
within its own contracting market area. The City of Richmond was specifically
faulted for including minority contractors from across the country in its pro-

gram, based on national data considered by Congress.75 Travis County must

therefore empirically establish the geographic and product dimensions of its
contracting and procurement market area to ensure that the program meets
strict scrutiny. This is a fact driven inquiry; it may or may not be the case that

the market area is the government’s jurisdictional boundaries.”® This Study
employs long established economic principles to empirically establish the
County’s geographic and product market area to ensure that any program
based on the Study satisfies strict scrutiny.

A commonly accepted definition of geographic market area for disparity stud-
ies is the locations that account for at least 75% of the agency’s contract and

subcontract dollar payments.”’ Likewise, the accepted approach is to analyze
those detailed industries that make up at least 75% of the prime contract and

associated subcontract payments for the study period.78 This produces the uti-
lization results within the geographic market area.

2. Determine Travis County’s Utilization of Minority- and Woman-
Owned Businesses

The study should next determine the County’s utilization of minority- and
woman-owned businesses (“M/WBEs/HUBs”) in its market area. Generally,
this analysis should be limited to formally procured contracts, since it is
unlikely that it is realistic or useful to set goals on small dollar purchases.

74.  The lllinois Department of Transportation’s (“IDOT’s”) DBE program was upheld based on this approach combined with
other economy-wide and anecdotal evidence. IDOT’s plan was based upon sufficient proof of discrimination such that
race-neutral measures alone would be inadequate to assure that DBEs operate on a “level playing field” for government
contracts. Northern Contracting Ill, 473 F.3d at 720. The USDOT’s institutional guidance for Part 26 refers approvingly to
this case. https://www.transportation.gov/sites/dot.gov/files/docs/Western_States Paving_Company_Case_Ques-
tions_and_Answers.pdf.

75. Croson, 488 U.S. at 508.

76.  Concrete Works Il, 36 F.3d at 1520 (to confine data to strict geographic boundaries would ignore “economic reality”).

77. ). Wainwright and C. Holt, Guidelines for Conducting a Disparity and Availability Study for the Federal DBE Program,
National Academies of Sciences, Engineering, and Medicine, 2010 (“National Disparity Study Guidelines”).

78. Id.
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Developing the file for analysis involves the following steps, regardless of fund-
ing source:

1. Develop the Initial Contract Data File. This involves first gathering Travis
County’s records of its payments to prime contractors, and if available,
associated subcontractors.

2. Develop the Sample Contract Data File, if necessary. If the Initial Contract
Data File is too large to complete all the missing contract records, a
sample should be drawn. Standard statistical procedures should be
utilized that result in a sample whose basic parameters (distribution of
the number of contracts and the value of contract dollars) mirror the
broad industry sectors (i.e., construction; construction-related services;
goods; and services) in the Initial Contract Data File. In addition, the total
number of contracts must allow for a statistically representative sample
at the 95% confidence level and a five percent confidence interval. These
parameters are the norm in statistical sample procedures.

3. Develop the Final Contract Data File. Whatever data are missing (often
race and gender ownership, North American Industry Classification
System (“NAICS”) or other industry codes, work descriptions or other
important information not collected by the agency) must be fully
reconstructed by the consultant. While painstaking and labor intensive,
this step cannot be skipped. Using surveys is unlikely to yield sufficient
data, and so each contract must be examined, and the record completed
to ensure a full and accurate picture of the agency’s activities. It is also
important to research whether a firm that has an address outside the
market area has a location in the market area (contract records often
have far flung addresses for payments). All necessary data for at least 80%
of the contract dollars in the final contract data files should be collected
to ensure a comprehensive file that mirrors the County’s contracting and
procurement activities.

4. Determining the Geographic Market. The federal courts require that a
government agency narrowly tailor its race- and gender-conscious

contracting program elements to its geographic market area.” This

element of the analysis must be empirically established 80 and the
accepted approach is to analyze those detailed industries, as defined by

79.  Croson, 488 U.S. at 508 (Richmond was specifically faulted for including minority contractors from across the country in
its program based on the national evidence that supported the USDOT DBE program); see 49 C.F.R. §26.45(c); https://
www.transportation.gov/osdbu/disadvantaged-business-enterprise/tips-goal-setting-disadvantaged-business-enter-
prise (“D. Explain How You Determined Your Local Market Area.... your local market area is the area in which the sub-
stantial majority of the contractors and subcontractors with which you do business are located and the area in which
you spend the substantial majority of your contracting dollars.”).

80.  Concrete Works Il, 36 F.3d at 1520 (to confine data to strict geographic boundaries would ignore “economic reality”).
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6-digit NAICS codes, that make up at least 75% of the prime contract and
subcontract payments for the study period.81

3. Determine the Availability of Minority- and Woman-Owned
Businesses in Travis County’s Market Area

Next, the study must estimate the availability of minorities and women in the
County’s market area to participate in the County’s contracts as prime contrac-
tors and associated subcontractors. Based on the product and geographic utili-
zation data, the study should calculate unweighted and weighted M/WBE/HUB
availability estimates of ready, willing and able firms in the County’s market.
These results will be a narrowly tailored, dollar-weighted average of all the
underlying industry availability numbers; larger weights will be applied to
industries with relatively more spending and lower weights applied to indus-
tries with relatively less spending. The availability figures should be sub-divided
by race, ethnicity, and gender.

The availability analysis involves the following steps:

1. The development of the Merged Business Availability List. Three data sets
are used to develop the Merged Business Availability List:

e The firms in the M/W/DBE Master Directory developed for Travis
County. This methodology includes both certified firms and non-

certified firms owned by minorities or women.82 The Master Directory
consists of all available government and private D/M/WBE directories,
limited to firms within the County’s geographic and product market.

e The firms contained in the County’s contract data files. This will require
the elimination of any duplications because a firm might have received
more than one contract for work in a given NAICS code during the
study period.

e Firms extracted from the Dun & Bradstreet MarketPlace/Hoovers
database, using the relevant geographic and product market
definitions.

2. The estimation of unweighted availability. The Merged Business
Availability List will be the available universe of relevant firms for the
study. This process will significantly improve the identification of
minority-owned and woman-owned businesses in the business
population. Race and sex must be assigned to any firm not already

classified.®3 This will produce estimates of minority and woman business

81.  See National Disparity Study Guidelines, at 29-30.
82. Id. at 33-34.
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availability in the County’s markets for each NAICS code in the product
market; for woman and minority business availability for all NAICS codes
combined; and for the broad industry categories of goods, services and
construction. The detailed results should also be the basis for contract
specific goal setting methodology.

3. The estimation of weighted availability. Using the weights from the
utilization analysis, the unweighted availability should be adjusted for the
share of the County’s spending in each NAICS code. The unweighted
availability determination will be weighted by the share of dollars the
County actually spends in each NAICS code, derived from the utilization
analysis. These resulting weighted availability estimates will be used in the
calculation of disparity indices for Travis County’s contracts.

This adjustment is important for two reasons. First, disparity analyses
compare utilization and availability. The utilization metrics are shares of
dollars. The unweighted availability metrics are shares of firms. In order to
make comparable analyses, the dollar shares are used to weight the
unweighted availability. Second, any examination of the County’s overall
usage of available firms must be conducted with an understanding of
what NAICS codes received what share of agency spending. Absent this, a
particular group’s availability share (high or low) in an area of low
spending would carry equal weight to a particular group’s availability
share (high or low) in an area of large spending.

This three-part methodology for estimating availability is usually referred to as
the “custom census” approach with refinements. This approach is favored for
several reasons. As recognized by the courts and the National Disparity Study

Guidelines,* this methodology in general is superior to the other methods for
at least four reasons.

e First, it provides an internally consistent and rigorous “apples to apples”
comparison between firms in the availability numerator and those in the
denominator. Other approaches often have different definitions for the
firms in the numerator (e.qg., certified M/WBEs or firms that respond to a
survey) and the denominator (e.g., registered vendors or the Census
Bureau’s County Business Patterns data).

* Second, by examining a comprehensive group of firms, it “casts a broader
net” beyond those known to the agency. As held by the federal court of

83.  We note this is an improvement over the approach described in the National Disparity Study Guidelines, which recom-
mended a survey to assign classifications. While it is more labor intensive to actually assign race, gender and industry
code to each firm than using a mathematical formula derived from survey results, it greatly improves the accuracy of the
assignments, resulting in more narrowly tailored results.

84.  National Disparity Study Guidelines, at 57-58.
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appeals in finding the Illinois Department of Transportation’s program to
be constitutional, the “remedial nature of [DBE programs] militates in
favor of a method of D/M/W/SBE availability calculation that casts a
broader net” than merely using bidders lists or other agency or
government directories. A broad methodology is also recommended by
the USDOT for the federal DBE program, which has been upheld by every

court.®> A custom census is less likely to be tainted by the effects of past
and present discrimination than other methods, such as bidders lists,
because it seeks out firms in the agency’s market areas that have not
been able to access its opportunities.

e Third, this approach is less impacted by variables affected by
discrimination. Factors such as firm age, size, qualifications, and
experience are all elements of business success where discrimination
would be manifested. Several courts have held that the results of
discrimination — which impact factors affecting capacity — should not be
the benchmark for a program designed to ameliorate the effects of
discrimination. They have acknowledged that minority and woman firms
may be smaller, newer, and otherwise less competitive than non-M/WBEs
because of the very discrimination sought to be remedied by race-
conscious contracting programs. Racial and gender differences in these
“capacity” factors are the outcomes of discrimination and it is therefore
inappropriate as a matter of economics and statistics to use them as

“control” variables in a disparity study.86

e Fourth, this methodology has been upheld by every court that has
reviewed it, including in the failed challenge to the lllinois Department of

Transportation’s DBE program®’ and most recently in the successful
8

defense of the lllinois State Toll Highway’s DBE program.8
Other methodologies relying only on vendor or bidder lists may overstate or
understate availability as a proportion of the County’s actual markets because
they reflect only the results of the agency’s own activities, not an accurate por-
trayal of marketplace behavior. Other methods of whittling down availability
by using assumptions based on surveys with limited response rates or guesses
about firms’ capacities easily lead to findings that woman and minority busi-
nesses no longer face discrimination or are unavailable, even when the firm is
actually working on agency contracts.

85.  See Tips for Goal Setting in the Disadvantaged Business Enterprise (DBE) Program, https://www.transportation.gov/sites/
dot.gov/files/docs/Tips_for_Goal-Setting_in_DBE_Program_20141106.pdf.
86.  Foradetailed discussion of the role of capacity in disparity studies, see the National Disparity Study Guidelines, Appendix
B, “Understanding Capacity.”
87.  Northern Contracting Ill, 473 F.3d at 721.
88.  See generally Midwest Fence 840 F.3d 932; Northern Contracting Ill, 473 F.3d 715.
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Many plaintiffs have tried to argue that studies must somehow control for
“capacity” of M/WBEs to perform specific agency contracts. The definition of
“capacity” has varied based upon the plaintiff's particular point of view, but it
has generally meant firm age, firm size (full time employees), firm revenues,
bonding limits and prior experience on agency projects (no argument has been
made outside of the construction industry).

This test has been rejected by the courts when directly addressed by the plain-
tiff and the agency. As recognized by the courts and the National Disparity
Study Guidelines, these capacity factors are not race- and gender-neutral vari-
ables. Discriminatory barriers depress the formation rates of firms by minori-
ties and women and the rates of success of such firms in doing business in both
the private and public sectors. In a perfectly discriminatory system, M/WBEs
would have no “capacity” because they would have been prevented from
developing any “capacity”. That certainly would not mean that there was no
discrimination or that the government must sit by helplessly and continue to
award tax dollars within the “market failure” of discrimination and without rec-
ognition of systematic, institutional race- and gender-based barriers. It is these
types of “capacity” variables where barriers to full and fair opportunities to
compete will be manifested. Capacity limitations on availability would import
the current effects of past discrimination into the model, because if M/WBEs
are newer or smaller because of discrimination, then controlling for those vari-
ables will mask the phenomenon of discrimination that is being studied. In
short, identifiable indicators of capacity are themselves impacted and reflect
discrimination. The courts have agreed. Based on expert testimony, judges
understand that factors such as size and experience reflect outcomes influ-

enced by race and gender: “M/WBE construction firms are generally smaller
»89

and less experienced because of discrimination.
To rebut this framework, a plaintiff must proffer its own study showing that
the disparities disappear when whatever variables it believes are important
are held constant and that controlling for firm specialization explained the dis-

parities.90 Significantly, Croson does not “require disparity studies that mea-
»91

sure whether construction firms are able to perform a particular contract.
There are also practical reasons not to circumscribe availability through
“capacity” limitations. First, there is no agreement concerning what variables
are relevant or how those variables are to be measured for the purpose of
examining whether race and gender barriers impede the success of minority

89.  Concrete Works 1V, 321 F.3d at 983 (emphasis in the original).

90.  Conjecture and unsupported criticism of the government are not enough. The plaintiff must rebut the government’s evi-
dence and introduce “credible, particularized evidence” of its own. See Midwest Fence I, 840 F.3d at 942 (upholding the
lllinois Tollway’s program for state funded contracts modeled after Part 26 and based on CHA’s expert testimony).

91.  Croson, 488 U.S. at 508 (emphasis in the original).
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and woman entrepreneurs. For example, a newly formed firm might be the
result of a merger of much older entities or have been formed by highly expe-
rienced owners; it is unclear how such variations would shed light on the issues
in a disparity study. Second, since the amount of necessary capacity will vary
from contract to contract, there is no way to establish universal standards that
would satisfy the capacity limitation. Third, firms’ capacities are highly elastic.
Businesses can add staff, rent equipment, hire subcontractors or take other
steps to be able to perform a particular scope on a particular contract. What-
ever a firm’s capacity might have been at the time of the study, it may well
have changed by the time the agency seeks to issue a specific solicitation.
Fourth, there are no reliable data sources for the type of information usually
posited as important by those who seek to reduce availability estimates using
capacity factors. While a researcher might have information about firms that
are certified as M/WBEs or that are prequalified by an agency (which usually
applies only to construction firms), there is no database for that information
for non-certified firms, especially White male-owned firms that usually func-
tion as subcontractors. Any adjustment to the numerator (M/WBEs) must also
be made to the denominator (all firms), as a researcher cannot assume that all
White male-owned firms have adequate capacity but that M/WBEs do not.

Capacity variables should be examined at the economy-wide level of business
formation and earnings, discussed in Chapter V, not at the first stage of the
analysis. To import these variables into the availability determination would
confirm the downward bias that discrimination imposes on M/WBEs’ availabil-
ity and the upward bias enjoyed by non-M/WBEs. These factors should also be
explored during anecdotal data collection, discussed in Chapter VI. They are
also relevant to contract goal setting, where the agency must use its judgment
about whether to adjust the initial goal that results from the study data based
on current market conditions and current firm availability, discussed in Chap-
ter IV.

Examine Disparities between Travis County’s Utilization of
Minority- and Woman-Owned Businesses and the Availability of
Minority- and Woman-Owned Businesses

A disparity study for a local government must analyze whether there are statis-
tically significant disparities between the availability of M/WBE/HUBs and their
utilization on agency contracts.

Where there is a significant statistical disparity between the
number of qualified minority contractors willing and able to
perform a particular service and the number of such
contractors actually engaged by the locality or the locality’s
prime contractors, an inference of discriminatory exclusion

50
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could arise... In the extreme case, some form of narrowly

tailored racial preference might be necessary to break down
patterns of deliberate exclusion.??

This is known as the “disparity ratio” or “disparity index”. A disparity ratio mea-
sures the participation of a group in the government’s contracting opportuni-
ties by dividing that group’s utilization by the availability of that group and
multiplying that result by 100. Courts have looked to disparity indices in deter-

mining whether strict scrutiny is satisfied.”3 An index of less than 100% indi-
cates that a given group is being utilized less than would be expected based on
its availability.

The courts have held that disparity results must be analyzed to determine
whether the results are “significant”. There are two distinct methods to mea-
sure a result’s significance. First, a “large” or “substantively significant” dispar-
ity is commonly defined by courts as utilization that is equal to or less than 80%
of the availability measure. This is based on the Equal Employment Opportu-
nity Commission’s “Eighty Percent Rule” that a ratio less than 80% presents a
prima facie case of discrimination by supporting the inference that the result

may be caused by the disparate impacts of discrimination.”* Second, statisti-
cally significant disparity means that an outcome is unlikely to have occurred
as the result of random chance alone. The greater the statistical significance,

the smaller the probability that it resulted from random chance alone.®> A
more in-depth discussion of statistical significance is provided in Appendix C.

In addition to creating the disparity ratio, correct measures of availability are
necessary to determine whether discriminatory barriers depress the formation
of firms by minorities and women, and the success of such firms in doing busi-

ness in both the private and public sectors, known as an “economy-wide” dis-
6

parity analysis.9
The County need not prove that the statistical inferences of discrimination are
“correct”. In upholding Denver’s M/WBE Program, the Tenth Circuit noted that
strong evidence supporting Denver’s determination that remedial action was

92.
93.

94.

95.

96.

Croson, 488 U.S. at 509; see Webster, 51 F.Supp.2d at 1363, 1375.

W. H. Scott Construction, 199 F.3d at 218; see also Concrete Works 11, 36 F.3d at 1526-1527; O’Donnell Construction Co.,
Inc, v. State of Columbia, 963 F.2d 420, 426 (D.C. Cir. 1992); Cone Corporation v. Hillsborough County, 908 F.2d 908, 916
(11th Cir. 1990), cert. denied, 498 U.S. 983 (1990).

29 C.F.R. §1607.4(D) (“A selection rate for any race, sex, or ethnic group which is less than four-fifths (4/5) (or eighty
percent) of the rate for the group with the highest rate will generally be regarded by the Federal enforcement agencies
as evidence of adverse impact, while a greater than four-fifths rate will generally not be regarded by Federal enforce-
ment agencies as evidence of adverse impact.”); see Engineering Contractors I, 122 F3d at 914.

A chi-square test — examining if the utilization rate was different from the weighted availability - is used to determine
the statistical significance of the disparity ratio.

Northern Contracting I, 2005 U.S. Dist. LEXIS 19868 at *69 (IDOT’s custom census approach was supportable because
“discrimination in the credit and bonding markets may artificially reduce the number of M/WBEs”).
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necessary need not have been based upon “irrefutable or definitive” proof of
discrimination. Statistical evidence creating inferences of discriminatory moti-
vations was sufficient and therefore evidence of market area discrimination
was properly used to meet strict scrutiny. To rebut this type of evidence, the

plaintiff must prove by a preponderance of the evidence that such proof does

not support those inferences.”’

Nor must the County demonstrate that the “ordinances will change discrimina-
tory practices and policies” in the local market area; such a test would be
“illogical” because firms could defeat the remedial efforts simply by refusing to

cease discriminating.®

The County need not prove that private firms directly engaged in any discrimi-
nation in which the government passively participates do so intentionally, with
the purpose of disadvantaging minorities and women.

Denver’s only burden was to introduce evidence which raised
the inference of discriminatory exclusion in the local
construction industry and link its spending to that
discrimination.... Denver was under no burden to identify any
specific practice or policy that resulted in discrimination.
Neither was Denver required to demonstrate that the purpose
of any such practice or policy was to disadvantage women or
minorities. To impose such a burden on a municipality would be
tantamount to requiring proof of discrimination and would

eviscerate any reliance the municipality could place on

statistical studies and anecdotal evidence.?®

Similarly, statistical evidence by its nature cannot identify the individuals
responsible for the discrimination; there is no need to do so to meet strict

scrutiny, as opposed to an individual or class action lawsuit. 190

Analyze Economy-Wide Evidence of Race- and Gender-Based
Disparities in Travis County’s Market

The courts have repeatedly held that analysis of disparities in the rates at
which M/WBEs in the government’s markets form businesses compared to
similar non-M/WBEs, their earnings from such businesses, and their access to
capital markets are highly relevant to the determination of whether the mar-
ket functions properly for all firms regardless of the race or gender of their

97. Concrete Works 1V, 321 F. 3d at 971.
98.  Id.at 973 (emphasis in the original).
99.
100.
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ownership. These analyses contributed to the successful defense of Chicago’s

construction program.101 As similarly explained by the Tenth Circuit, this type
of evidence

demonstrates the existence of two kinds of discriminatory
barriers to minority subcontracting enterprises, both of which
show a strong link between racial disparities in the federal
government's disbursements of public funds for construction
contracts and the channeling of those funds due to private
discrimination. The first discriminatory barriers are to the
formation of qualified minority subcontracting enterprises due
to private discrimination, precluding from the outset
competition for public construction contracts by minority
enterprises. The second discriminatory barriers are to fair
competition between minority and non-minority
subcontracting enterprises, again due to private discrimination,
precluding existing minority firms from effectively competing
for public construction contracts. The government also
presents further evidence in the form of local disparity studies
of minority subcontracting and studies of local subcontracting
markets after the removal of affirmative action programs.... The
government's evidence is particularly striking in the area of the

race-based denial of access to capital, without which the

formation of minority subcontracting enterprises is stymied.102

Business discrimination studies and lending formation studies are relevant and
probative because they show a strong link between the disbursement of public
funds and the channeling of those funds due to private discrimination. “Evi-
dence that private discrimination results in barriers to business formation is
relevant because it demonstrates that M/WBEs are precluded at the outset
from competing for public construction contracts. Evidence of barriers to fair
competition is also relevant because it again demonstrates that existing

M/WBEs are precluded from competing for public contracts.” 103 Despite the
contentions of plaintiffs that possibly dozens of factors might influence the
ability of any individual to succeed in business, the courts have rejected such
impossible tests and held that business formation studies are not flawed

because they cannot control for subjective descriptions such as “quality of

education”, “culture” and ”religion”.104

101.
102.
103.
104.

Builders Ass’n of Greater Chicago v. City of Chicago, 298 F. Supp.2d 725, 740 (N.D. Ill. 2003) (“BAGC").
Adarand VIl, 228 F.3d at 1147, 1167-68.

Concrete Works 1V, 321 F.3d at 980.
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For example, in unanimously upholding the DBE Program for federal-aid trans-
portation contracts, the courts agree that disparities between the earnings of
minority-owned firms and similarly situated non-minority-owned firms and the
disparities in commercial loan denial rates between Black business owners
compared to similarly situated non-minority business owners are strong evi-

dence of the continuing effects of discrimination.1% The Eighth Circuit Court
of Appeals took a “hard look” at the evidence Congress considered, and con-
cluded that the legislature had

spent decades compiling evidence of race discrimination in
government highway contracting, of barriers to the formation
of minority-owned construction businesses, and of barriers to
entry. In rebuttal, [the plaintiffs] presented evidence that the
data were susceptible to multiple interpretations, but they
failed to present affirmative evidence that no remedial action
was necessary because minority-owned small businesses enjoy
non-discriminatory access to and participation in highway
contracts. Thus, they failed to meet their ultimate burden to

prove that the DBE program is unconstitutional on this

ground.106

This analysis is especially useful for an agency such as Travis County which has
been implementing a race- and gender-conscious program for many years,
which might partially ameliorate market wide barriers through the use of con-
tracting diversity tools.

Evaluate Anecdotal Evidence of Race- and Gender-Based Barriers
to Equal Opportunities in Travis County’s Market

A study should further explore anecdotal evidence of experiences with dis-
crimination in contracting opportunities because it is relevant to the question
of whether observed statistical disparities are due to discrimination and not to
some other non-discriminatory cause or causes. As observed by the Supreme
Court, anecdotal evidence can be persuasive because it “brought the cold [sta-

tistics] convincingly to life.”107 Testimony about discrimination practiced by

prime contractors, bonding companies, suppliers, and lenders has been found
relevant regarding barriers both to minority firms’ business formation and to

105.

106.

107.

Id.; Western States, 407 F.3d at 993; Northern Contracting, Inc. v. lllinois Department of Transportation, 2004 U.S. Dist.
LEXIS 3226 at *64 (N.D. lll., Mar. 3, 2004) (“Northern Contracting I”).

Sherbrooke, 345 F.3d. at 970; see also, Adarand VII, 228 F.3d at 1175 (Plaintiff has not met its burden “of introducing
credible, particularized evidence to rebut the government’s initial showing of the existence of a compelling interest in
remedying the nationwide effects of past and present discrimination in the federal construction procurement subcon-
tracting market.”).

International Brotherhood of Teamsters v. United States, 431 U.S. 324, 399 (1977).
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their success on governmental projeloscts. While anecdotal evidence is insuffi-

cient standing alone, “[p]ersonal accounts of actual discrimination or the
effects of discriminatory practices may, however, vividly complement empiri-
cal evidence. Moreover, anecdotal evidence of a [government’s] institutional
practices that exacerbate discriminatory market conditions are [sic] often par-

ticularly probat'%ive.” “[W]e do not set out a categorical rule that every case
must rise or fall entirely on the sufficiency of the numbers. To the contrary,
anecdotal evidence might make the pivotal difference in some cases; indeed,

in an exceptional case, we do not rule out the possibility that evidence not

reinforced by statistical evidence, as such, will be enough.”110

There is no requirement that anecdotal testimony be “verified” or corrobo-
rated, as befits the role of evidence in legislative decision-making as opposed
to judicial proceedings. “Plaintiff offers no rationale as to why a fact finder
could not rely on the State’s ‘unverified” anecdotal data. Indeed, a fact finder
could very well conclude that anecdotal evidence need not— indeed cannot—

be verified because it ‘is nothing more than a witness’ narrative of an incident

told from the witness’ perspective and including the witness’ perception.”111

Likewise, the Tenth Circuit held that “Denver was not required to present cor-
roborating evidence and [plaintiff] was free to present its own witnesses to

either refute the incidents described by Denver’s witnesses or to relate their

own perceptions on discrimination in the Denver construction industry."112

D. Narrowly Tailoring a HUB Program for Travis County

Even if the County has a strong basis in evidence to believe that race-based mea-
sures are needed to remedy identified discrimination, the program must still be
narrowly tailored to that evidence. As discussed above, programs that closely mir-

ror those of the USDOT DBE Program113 have been upheld using that frame-
work.'* The courts have repeatedly examined the following factors in

108.
109.
110.

111.
112.
113.
114.

Adarand VIl, 228 F.3d at 1168-1172.

Concrete Works I, 36 F.3d at 1520,1530.

Engineering Contractors of South Florida v. Metropolitan Dade County, 943 F. Supp. 1546 (S.D. Fla. 1996) (“Engineering
Contractors I”) 488 U.S. 488 U.S. 488 U.S.. This case is one of the leading lower court cases on the sufficiency of anec-
dotal evidence to meet the compelling interest requirement. The record contained anecdotal complaints of discrimina-
tion by M/WBEs which described incidents in which suppliers quoted higher prices to M/WBEs than to their non-M/WBE
competitors, and in which non-M/WBE prime contractors unjustifiably replaced the M/WBE subcontractor with a non-
MWABE subcontractor.

Id. at 1579-1580.
Concrete Works 1V, 321 F.3d at 989.
49 C.F.R. Part 26.

See, e.g., Midwest Fence 11, 840 F.3d at 953 (upholding the Illinois Tollway’s program for state funded contracts modelled
after Part 26 and based on CHA's expert testimony).
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determining whether race-based remedies are narrowly tailored to achieve their
purpose:

* The necessity of relief; 115

e The efficacy of race- and gender-neutral remedies at overcoming identified
116

discrimination;
e The relationship of numerical benchmarks for government spending to the

availability of minority- and woman-owned firms and to subcontracting goal

setting procedures; 1’

e The flexibility of the program requirements, including the provision for good

faith efforts to meet goals and contract specific goal setting procedures;118

e The relationship of numerical goals to the relevant market;11°

0

e The impact of the relief on third parties;12 and

 The overinclusiveness of racial classifications.??

1. Consider Race- and Gender-Neutral Remedies

Race- and gender-neutral approaches are necessary components of a defensi-
ble and effective M/WBE programlzz. The failure to seriously consider such

remedies has proven fatal to several programs.t?3 Difficulty in accessing pro-
curement opportunities, restrictive bid specifications, excessive experience
requirements, and overly burdensome insurance and/or bonding require-
ments, for example, might be addressed by the County without resorting to
the use of race or gender in its decision-making. Effective remedies include
unbundling of contracts into smaller units, providing technical support, and

115. Croson, 488 U.S at 507; Adarand 11, 515 U.S. at 237-238.

116. Paradise, 480 U.S. at 171.

117. Id.

118. Id.

119. Id.

120. Croson, 488 U.S. at 506.

121. Paradise, 480 U.S. at 171 ; see also, Sherbrooke, 345 F.3d at 971-972.

122. Croson, 488 U.S. at 507 (Richmond considered no alternatives to race-based quota); Associated General Contractors of
Ohio v. Drabik, 214 F.3d 730, 738 (6™ Cir. 2000) (“Drabik II"); Contractors Association of Eastern Pennsylvania v. City of
Philadelphia, 91 F.3d 586, 609 (3rd Cir. 1996) (“Philadelphia III”) (City’s failure to consider race-neutral alternatives was
particularly telling); Webster, 51 F.Supp.2d at 1380 (for over 20 years County never seriously considered race-neutral
remedies); cf. Aiken, 37 F.3d at 1164 (failure to consider race-neutral method of promotions suggested a political rather
than a remedial purpose).

123. See, e.g., Florida A.G.C. Council, Inc. v. State of Florida, 303 F.Supp.2d 1307, 1315 (N. Dist. Fla. 2004) (“There is absolutely
no evidence in the record to suggest that the Defendants contemplated race-neutral means to accomplish the objec-
tives” of the statute.); Engineering Contractors I, 122 F.3d at 928.

56 © 2022 Colette Holt & Associates, All Rights Reserved.



Travis County Disparity Study 2021

developing programs to address issues of financing, bonding, and insurance

important to all small and emerging businesses. 2 Further, governments have

a duty to ferret out and punish discrimination against minorities and women
by their contractors, staff, lenders, bonding companies or others.1?

The requirement that the agency must meet the maximum feasible portion of
the goal through race-neutral measures, as well as estimate that portion of the
goal that it predicts will be met through such measures, has been central to

the holdings that the DBE program regulations meet narrow tailoring.12® The
highly disfavored remedy of race-based decision making should be used only
as a last resort.

However, strict scrutiny does not require that every race-neutral approach
must be implemented and then proven ineffective before race-conscious rem-

edies may be utilized.*?” While an entity must give good faith consideration to
race-neutral alternatives, “strict scrutiny does not require exhaustion of every
possible such alternative...however irrational, costly, unreasonable, and

unlikely to succeed such alternative might be... [SJome degree of practicality is

subsumed in the exhaustion requirement."128

2. Set Targeted M/WBE/HUB Goals

Numerical goals or benchmarks for M/WBE/HUB participation must be sub-

stantially related to their availability in the relevant market.'?? For example,
the DBE program rule requires that the overall goal must be based upon

demonstrable evidence of the number of DBEs ready, willing, and able to par-

ticipate on the recipient’s federally assisted contracts. 130 “Though the underly-

ing estimates may be inexact, the exercise requires the States to focus on
establishing realistic goals for DBE participation in the relevant contracting

markets. This stands in stark contrast to the program struck down in Cro-

son.131

Goals can be set at various levels of particularity and participation. The County
may set an overall, aspirational goal for its annual, aggregate spending. Annual
goals can be further disaggregated by race and gender. Approaches range

124.
125.
126.
127.
128.
129.

130.
131.

See 49 C.F.R. §26.51.0.

Croson, 488 U.S. at 503 n.3; Webster, 51 F.Supp.2d at 1380.

See, e.g., Sherbrooke, 345 F.3d. at 973.

Grutter, 529 U.S. at 339.

Coral Construction, 941 F.2d at 923.

Webster, 51 F.Supp.2d at 1379, 1381 (statistically insignificant disparities are insufficient to support an unexplained goal
of 35% M/WBE participation in County contracts); see also Baltimore I, 83 F.Supp.2d at 621.

49 C.F.R. §26.45 (b).

Id.
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from a single M/WBE or DBE goal that includes all racial and ethnic minorities

and non-minority women, 32 to separate goals for each minority group and
133

women.

Goal setting is not an absolute science. In holding the DBE regulations to be
narrowly tailored, the Eighth Circuit Court of Appeals noted that “[t]hough the
underlying estimates may be inexact, the exercise requires the States to focus
on establishing realistic goals for DBE participation in the relevant contracting

markets.” 3% However, sheer speculation cannot form the basis for an

enforceable measure.13?

It is settled case law that goals for a particular solicitation should reflect the
particulars of the contract, not reiterate annual aggregate targets; goals must
be contract specific. “Standard” goals are not defensible, nor should the
annual aspirational goals function as a predetermined floor. Contract goals
must be based upon availability of M/WBEs/HUBs to perform the anticipated
scopes of the contract, location, progress towards meeting annual goals, and
other factors. Not only is this legally mandated,3® but this approach also
reduces the need to conduct good faith efforts reviews, as well as the tempta-
tion to create “front” companies and sham participation to meet unreasonable
contract goals. While this is more labor intensive than defaulting to the annual
or standard goals, there is no option to avoid meeting the narrow tailoring
standard.

3. Ensure Flexibility of Goals and Requirements

It is imperative that remedies not operate as fixed quotas.137 A race- and gen-
der-conscious program must provide for contract awards to firms who fail to

meet the contract goals but make good faith efforts to do s0.538 In Croson, the
Court refers approvingly to the contract-by-contract waivers used in the

USDOT’s DBE program.139 This feature has been central to the holding that the
DBE program meets the narrow tailoring requirement.140 Further, firms that

132. See 49 C.F.R. §26.45(h) (overall goal must not be subdivided into group-specific goals).

133. See Engineering Contractors I, 122 F.3d at 900 (separate goals for Blacks, Hispanics and women).

134. Sherbrooke, 345 F.3d. at 972.

135. BAGC, 298 F. Supp.2d at 740 (City’s MBE and WBE goals were “formulistic” percentages not related to the availability of
firms).

136. See Sherbrooke, 345 F.3d at 972; Coral Construction, 941 F.2d at 924.

137. See 49 C.F.R. §26.43 (quotas are not permitted and setaside contracts may be used only in limited and extreme circum-
stances “when no other method could be reasonably expected to redress egregious instances of discrimination”).

138. See, e.g., BAGC v. Chicago, 298 F. Supp.2d at 740 (“Waivers are rarely or never granted.... The City program is a rigid
numerical quota...formulistic percentages cannot survive strict scrutiny.”).

139. Croson, 488 U.S. at 508; see also Adarand VI, 228 F.3d at 1181.

140. See, e.g., Sherbrooke, 345 F.3d. at 972; Webster, 51 F. Supp. 2d at 1354, 1380.
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meet the goals cannot be favored over those who made good faith efforts and
firms that exceed the goals cannot be favored over those that did not exceed
the goals.

4, Review Program Eligibility Over-Inclusiveness and Under-
Inclusiveness

The over- or under-inclusiveness of those persons to be included in the
County’s program is an additional consideration and addresses whether the
remedies truly target the evil identified. The “fit” between the problem and
the remedy manifests in three ways: which groups to include, how to define
those groups, and which persons will be eligible to be included within those
groups.

The groups to include must be based upon the evidence.'! The “random
inclusion” of ethnic or racial groups that may never have experienced discrimi-
nation in the entity’s market area may indicate impermissible “racial poli-

tics”. 142 In striking down Cook County, lllinois’ construction program, the
Seventh Circuit remarked that a “state or local government that has discrimi-
nated just against blacks may not by way of remedy discriminate in favor of

blacks and Asian-Americans and women.” 143 However, at least one court has
held some quantum of evidence of discrimination for each group is sufficient;
Croson does not require that each group included in the ordinance suffer

equally from discrimination.'** Therefore, remedies should be limited to those

firms owned by the relevant minority groups, as established by the evidence,

that have suffered actual harm in the market area.1*?

Next, the firm’s owner(s) must be disadvantaged. The DBE Program’s rebutta-
ble presumptions of social and economic disadvantage, including the require-
ment that the disadvantaged owner’s personal net worth not exceed a certain
ceiling and that the firm meet the Small Business Administration’s size defini-
tions for its industry, have been central to the courts’ holdings that it is nar-

rowly tailored.4® “[W]ealthy minority owners and wealthy minority-owned

141.

142.
143.
144.
145.

146.

Philadelphia I, 6 F.3d 990, 1007-1008 (strict scrutiny requires data for each minority group; data was insufficient to
include Hispanics, Asians or Native Americans).

Webster, 51 F.Supp.2d at 1380-1381.

Builders Association of Greater Chicago v. County of Cook, 256 F.3d 642, 646 (7th Cir. 2001) (“Cook II”).

Concrete Works 1V, 321 F.3d at 971 (Denver introduced evidence of bias against each group; that is sufficient).

H. B. Rowe, 615 F.3d at 233, 254 (“[T]he statute contemplates participation goals only for those groups shown to have
suffered discrimination. As such, North Carolina’s statute differs from measures that have failed narrow tailoring for
overinclusiveness.”).

Sherbrooke, 345 F.3d at 973; see also Grutter, 539 U.S. at 341; Adarand VIl, 228 F.3d at 1183-1184 (personal net worth
limit is element of narrow tailoring); cf. Associated General Contractors of Connecticut v. City of New Haven, 791 F.Supp.
941, 948 (D. Conn. 1992), vacated on other grounds, 41 F.3d 62 (2nd Cir. 1992) (definition of “disadvantage” was vague
and unrelated to goal).
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firms are excluded, and certification is available to persons who are not pre-
sumptively [socially] disadvantaged but can demonstrate actual social and eco-
nomic disadvantage. Thus, race is made relevant in the program, but it is not a

determinative factor.”**’ Further, anyone must be able to challenge the disad-

vantaged status of any firm.1#8 The certifications accepted by a local program,
like Travis County’s, must meet these criteria.

5. Evaluate the Burden on Third Parties

|II

Failure to make “neutral” changes to contracting and procurement policies
and procedures that disadvantage M/WBEs and other small businesses may

result in a finding that the program unduly burdens non-M/WBEs.*° However,
“innocent” parties can be made to share some of the burden of the remedy for

eradicating racial discrimination.’® The burden of compliance need not be
placed only upon those firms directly responsible for the discrimination. The
proper focus is whether the burden on third parties is “too intrusive” or “unac-
ceptable”. As described by the court in upholding the lllinois Tollway’s program
for non-federally assisted contracts,

[t]he Court reiterates that setting goals as a percentage of total
contract dollars does not demonstrate an undue burden on
non-DBE subcontractors. The Tollway's method of goal setting
is identical to that prescribed by the Federal Regulations, which
this Court has already found to be supported by “strong policy
reasons” [citation omitted]... Here, where the Tollway
Defendants have provided persuasive evidence of
discrimination in the lllinois road construction industry, the

Court finds the Tollway Program's burden on non-DBE

subcontractors to be permissible.151

Burdens must be proven and cannot constitute mere speculation by a plain-

tiff. 1°2 “Implementation of the race-conscious contracting goals for which [the
federal authorizing legislation] provides will inevitably result in bids submitted

147. Sherbrooke, 345 F.3d. at 973.

148. 49 C.F.R. §26.87.

149. See Engineering Contractors I, 943 F.Supp. at 1581-1582. (County chose not to change its procurement system).

150. Concrete Works IV, 321 F.3d at 973; Wygant, 476 U.S. at 280-281; Adarand VI, 228 F.3 at 1183 (“While there appears to
be no serious burden on prime contractors, who are obviously compensated for any additional burden occasioned by
the employment of DBE subcontractors, at the margin, some non-DBE subcontractors such as Adarand will be deprived
of business opportunities”); cf. Northern Contracting Il, at *5 (“Plaintiff has presented little evidence that is [sic] has suf-
fered anything more than minimal revenue losses due to the program.”).

151. Midwest Fence I, 84 F. Supp. 3d at 739.

152. H.B. Rowe, 615 F.3d at 254 (prime bidder had no need for additional employees to perform program compliance and
need not subcontract work it can self-perform).
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by non-DBE firms being rejected in favor of higher bids from DBEs. Although

the result places a very real burden on non-DBE firms, this fact alone does not

invalidate [the statute]. If it did, all affirmative action programs would be

unconstitutional because of the burden upon non-minorities.”1>3

Narrow tailoring does permit certified firms acting as prime contractors to

count their self-performance towards meeting contract goals, if the study finds

discriminatory barriers to prime contract opportunities and there is no

requirement that a program be limited only to the subcontracting portions of
contracts. The DBE program regulations provide this remedy for discrimination

against DBEs seeking prime work, % and the regulations do not limit the appli-

cation of the program to only subcontracts.’® The trial court in upholding the
lllinois DOT’s DBE program explicitly recognized that barriers to subcontracting

opportunities also affect the ability of DBEs to compete for prime work on a

fair basis.

This requirement that goals be applied to the value of the
entire contract, not merely the subcontracted portion(s), is not
altered by the fact that prime contracts are, by law, awarded to
the lowest bidder. While it is true that prime contracts are
awarded in a race- and gender-neutral manner, the Regulations
nevertheless mandate application of goals based on the value
of the entire contract. Strong policy reasons support this
approach. Although laws mandating award of prime contracts
to the lowest bidder remove concerns regarding direct
discrimination at the level of prime contracts, the indirect
effects of discrimination may linger. The ability of DBEs to
compete successfully for prime contracts may be indirectly
affected by discrimination in the subcontracting market, or in
the bonding and financing markets. Such discrimination is
particularly burdensome in the construction industry, a highly

competitive industry with tight profit margins, considerable

hazards, and strict bonding and insurance requirements.156

153.
154.

155.
156.

Western States, 407 F.3d at 995.

49 C.F.R. §26.53(g) (“In determining whether a DBE bidder/offeror for a prime contract has met the contractor goal,

count the work the DBE has committed to perform with its own forces as well as the work that it has committed to be

performed by DBE subcontractors and suppliers.”).
49 C.F.R. §26.45(a)(1).
Northern Contracting Il, 2005 U.S. Dist. LEXIS 19868 at 74.
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6. Review the Duration of the Program

Race-based programs must have durational limits. A race-based remedy must

“not last longer than the discriminatory effects it is designed to eliminate.” >’

The unlimited duration and lack of review were factors in the court’s holding
that the City of Chicago’s M/WBE construction program was no longer nar-
rowly tailored; Chicago’s program was based on 14-year-old information
which, while it supported the program adopted in 1990, no longer was suffi-

cient standing alone to justify the City’s efforts in 2004.1°8 How old is too old is

not definitively answered,° but governments would be wise to analyze data
at least once every five or six years.

In contrast, the USDOT DBE program’s periodic review by Congress has been

repeatedly held to provide adequate durational limits, 160, 161 Similarly, “two
facts [were] particularly compelling in establishing that [North Carolina’s M/
WBE program] was narrowly tailored: the statute’s provisions (1) setting a spe-
cific expiration date and (2) requiring a new disparity study every five

years.”162

157. Adarand Ill, 515 U.S. at 238.

158. BAGC, 298 F.Supp.2d at 739.

159. See, e.g., Associated General Contractors of Ohio, Inc. v. Drabik, 50 F.Supp.2d 741, 747, 750 (S.D. Ohio 1999) (“Drabik I”)
(“A program of race-based benefits cannot be supported by evidence of discrimination which is now over twenty years
old.... The state conceded that it had no additional evidence of discrimination against minority contractors, and admit-
ted that during the nearly two decades the Act has been in effect, it has made no effort to determine whether thereis a
continuing need for a race-based remedy.”); Brunet v. City of Columbus, 1 F.3d 390, 409 (6th Cir. 1993), cert. denied sub
nom Brunet v. Tucker, 510 U.S. 1164 (1994) (fourteen-year-old evidence of discrimination “too remote to support a com-
pelling governmental interest.”).

160. See Western States, 407 F.3d at 995.

161. See Fixing America’s Surface Transportation (“FAST”) Act, Pub. L. No. 114-94 (2015.

162. H.B. Rowe, 615 F.3d at 253.
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lIl. TRAVIS COUNTY’S
HISTORICALLY UNDERUTILIZED
BUSINESS ENTERPRISE
PROGRAM

A. Overview and Objectives of the HUB Program

Travis County was the first Texas county to adopt a Historically Underutilized Busi-
ness (“HUB”) program in 1994. The County is committed to ensuring minority- and
woman-owned business enterprises (“M/WBEs”) have full and fair access to com-
pete for County contracts for construction, professional and consulting services,
services and commodities contracts. In 2016, the County completed its first Dis-
parity Study that found statistical evidence of business discrimination against M/
WBEs in the Travis County Market area. From 2017 through 2020, the County
implemented 16 of the 19 study recommendations. The program’s policies were
revised and approved by the Commissioner’s Court in 2019. The County’s Purchas-
ing Rules were amended in 2020.

The HUB program seeks to encourage full participation in all phases of its procure-

ment activities. The HUB Program provisions in the County Purchasing Rules!®3 set
forth its annual aspirational goals by business category and the contracts exempt
from program goal setting and the following nine objectives:

1. Encourage the use of HUBs in compliance with the 2016 Disparity Study.

2. Promote full and equitable business opportunities for all businesses through
race- and gender-neutral initiatives.

3. Describe the minimum steps and requirements that the County is taking to
ensure that contractors make efforts that by their scope, intensity, and
appropriateness can reasonably be expected to achieve HUB participation
and to assist certified HUB vendors in the County’s geographic and product
markets in being awarded contracts.

4. Ensure that the HUB Program is narrowly tailored so that it complies with the
law.

163. Chapter 32, Subchapter A. General Provisions 2, of Travis County’s Purchasing Rules.
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5. Provide opportunities for HUBs to broaden and enhance their capacities to do
business with the County.

6. Administer the HUB Program in compliance with federal and state law.

7. Regularly review the HUB Program to examine compliance with legal
requirements for affirmative action contracting programs.

8. Work with the Texas Department of Transportation (“TxDOT”) and its
Disadvantaged Business Enterprise (“DBE”) program for the design and
construction of various public works projects.

9. Assist corporate economic development agreement recipients and public
improvement districts to implement and perform reporting under applicable
programs, including compliance with the HUB Program or the City of Austin’s
Minority Business Enterprise/Woman-Owned Business Enterprise Program.

The HUB Director must submit a semi-annual report reviewing the County’s prog-
ress in meeting its aspirational goals and program recommendations to the Com-
missioners Court. The Court has the authority to reauthorize the program
according to the sunset provisions that have been established in the County’s Pur-
chasing Procedures Guide.

Program Administration

The HUB Program is administered by the County’s Purchasing Office. Program
requirements are specified in the Purchasing Office’s 2021 Purchasing Procedures

Guide.164

The HUB Program staff and Purchasing Office staff are primarily responsible for
implementing the program. The HUB Program staff consists of the HUB Program
Director, who reports directly to the County Purchasing Agent, and the HUB Coor-
dinator who reports to the HUB Program Director. In addition to the HUB Program
staff, a Procurement team is assigned to manage the procurement for HUB com-
pliance. Compliance staff in the Purchasing Office are also tasked with assisting
with HUB Program compliance.

Responsibilities of the HUB Program staff include:
1. Reviewing a HUB’s certification status to determine validity.
2. Reporting HUB certification issues to the certifying agencies.

3. Establishing project-specific goals that are narrowly tailored to the availability
of HUBs in the relevant market area.

4. Examining the scope of work for projects and identifying subcontracting
opportunities.

164. https://www.traviscountytx.gov/images/purchasing/Doc/purchasing-procedures-guide.pdf.
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5. Researching and maintaining lists of HUBs in the Metropolitan Statistical Area
(“MSA”) to provide to solicitation respondents and determining how many
HUBs may be available for a project.

6. Contacting community partners to gather information about similar
contracting and subcontracting opportunities.

7. Reviewing HUB Declarations to determine compliance.

8. Communicating non-compliance with pre-award HUB requirements to
Purchasing staff.

9. Performing outreach to, and assisting, HUB vendors by providing plans and
project manuals to contractors and trade associations, attending pre-bid
conferences and bid openings and providing technical assistance to HUBs and
contractors.

10.After contract award, notifying the contractor and subcontractors in the
declaration of the award through the VTS.

11.Reporting, tracking and verifying payment information and percentage of
work performed in the VTS.

12.Reviewing and approving subcontractor substitutions and scope changes.

13.Managing and performing outreach to encourage prime vendor use of HUB
subcontractors.

14.Hosting forums and other events to provide HUBs with visibility in the
community.

15.Performing internal County outreach efforts and education to encourage
user departments to participate and support the HUB Program.

16.Assisting User Departments in evaluating their purchasing needs, developing
scopes of work for HUB projects and identifying qualified HUBs for projects.

C. HUB Program Eligibility

The County is a non-certifying entity. The County accepts HUB and M/WBE certifi-
cations by the State of Texas, the City of Austin, the Texas Unified Certification Pro-
gram of the DBE program and the South Central Texas Regional Certification
Agency. Other certifications that meet the basic HUB certification requirements
may be accepted on a firm-by-firm basis if approved by the Commissioners Court.

A HUB must meet the following criteria to become certified:

* Not exceed the size standards set by the Texas Administrative Code.16®

165. 34 Tex. Admin. Code § 20.294. Gross receipts or total employment levels during four consecutive years must not exceed
the SBA size standards in 13 CFR, §121.201.
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* Have its principal place of business in Texas. 160

e Be atleast 51% owned by an Asian Pacific American, an African-American, a
Hispanic-American, a Native-American, an American woman and/or a Service-

Disabled Veteran, who resides in Texas and actively participates in the

control, operations, and management of the business.®’

D. Goal Setting Policies and Procedures

1. Aspirational Goals

The County has adopted annual aspirational goals by business category that
are based on the availability of ready, willing, and able HUBs as determined by
the 2016 Disparity Study. The overall, aggregated aspirational HUB goal for the
total of annual County spend is 24.12%. The Travis County HUB goal totals for
each business category, broken out by minority and gender, are presented
below. The County has implemented policies and procedures to achieve these
aspirational goals and annually measures its progress towards achieving them.

Chapter 2254
Travis County . ... T e All Other
HUB Goals Construction Commodities serviclesa Services
African 1.46% 2.59% 1.13% 1.86%
American
Hispanic 8.08% 13.57% 5.54% 6.67%
Asian Pacific 1.65% 2.93% 3.50% 3.19%
American
Native- 0.38% 0.31% 0.32% 0.54%
American
Non-Minority 8.56% 8.04% 10.10% 14.11%
Female

HUB Totals 20.13% 27.43% 20.58%

a. Chapter 2254 of the Texas Government Code, The Professional Services Procurement Act,
requires architectural, engineering or land surveying services to be procured on the basis
of the most qualified bidder and not the lowest price. 10 Tex. Gov’t Code § 2254.004.

166. 34 Tex. Admin. Code § 20.282(11).
167. 34 Tex. Admin. Code §§ 20.282(19), 20.283.
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2. Contract Goals

For contracts with an estimated value of over $1M, HUB staff identify opportu-
nities for HUB participation. HUB staff set race- and gender-specific contract
goals based on subcontracting opportunities in the project scope, the dollar
value of the opportunities, the availability of at least three HUBs in the project
scope, availability estimates provided by the 2016 Disparity Study, levels of
past utilization on County contracts and any other relevant factors. HUB staff
also reach out to community partners, local agencies and educational institu-
tions for information about similar contracting and subcontracting opportuni-
ties to assist in establishing contract goals. Although minority and gender goals
are stated in the solicitation, the overall HUB contract goal is used for evaluat-
ing responsiveness to goal requirements. On projects where there are fewer
than three subcontracting opportunities, there are fewer than three available
HUBs or it is in the best interest of the County, HUB contract goals are not set
and the solicitation is considered race-neutral.

For contract values between $50,000 and S1M, the HUB staff can use the
annual aspirational HUB goal total for the business category to set the goal for
the contract.

For projects with values of $50,000 or less, contract goals are not applied.
However, HUB utilization is encouraged to achieve aspirational HUB goal totals
for each business category. For goods and services contracts of $5,000 or less,
the Purchasing Office encourages each user department to consider using
HUBs based on their availability. For awards of goods and services purchase
orders over $5,000 but under $50,000 Purchasing staff use centralized bidders
lists that include HUBs and non-HUBs to solicit bids and proposals from three
vendors when reasonable and practical.

Contract goals are not applied to the following:

e Purchases that are exempt from competition under the Texas Local
Government Code;

e Purchases that have been deemed exempt by Commissioners Court
Order;

e Goods and services purchased through an interlocal agreement,
cooperative purchasing, with purchasing cards or from a non-profit
corporation;

e Purchases that are considered certifications or memberships in
professional organizationsinsurance coverage; and

e Third-party administration for self-funded risks or are revenue-producing.
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HUB Program Requirements and Procedures

Good Faith Efforts Requirements

A respondent to a solicitation, for which a HUB goal has been established,
must demonstrate its intent to include HUB participation by documenting utili-
zation of HUBs or submitting Good Faith Efforts (“GFEs”). The VTS provides a
searchable database of certified HUBs. Respondents can demonstrate GFEs by
satisfying one of the following:

e Option a: the respondent is a certified HUB and self-performs all the work
on the project.

e Option b: the respondent meets or exceeds the overall HUB goal by
subcontracting to HUBs.

e Option c: the respondent proposes only HUBs to fulfill all subcontracting
opportunities identified in the Declaration and substantially meets the
HUB goal (i.e., 50% or more of the HUB goal).

e Option d: If the respondent cannot meet or substantially meet the overall
HUB goal (i.e., Options a, b. or c. do not apply), then the respondent shall
follow the outreach requirements (described in the HUB Declaration
form). This includes submission of the required documentation
evidencing compliance with the outreach requirements.

Respondents that fail to satisfy one of these options or provide the required
documentation may be deemed as non-responsive for purposes of awarding
the contract.

The specific steps that a respondent must take to demonstrate GFEs when the
goal is not met is provided in the HUB Declaration Form. When HUB goals are
not fully or substantially met, respondents must provide written notice to
three certified HUBs, all community partners and plan rooms at least seven
business days prior to the solicitation submission date. The Notice must
include the scope of work, information about where to review plans and speci-
fications, bonding and insurance requirements, required qualifications and
point of contact. Respondents are required to give fair consideration to HUBs
looking to subcontract and must include documentation of their GFEs out-
reach with their Declaration. Travis purchasing procedures do not require
acceptance of a higher quote to meet the goal.
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2. Pre-Award Procedures

When the HUB staff sets a goal on a solicitation, the subcontracting opportuni-
ties are specified in the HUB Declaration form in the solicitation package. The
completed HUB Declaration form and the required documentation must be
provided with the solicitation response for the bid or proposal to be consid-
ered responsive. The HUB Declaration form requires respondents to submit a
list of all proposed subcontractors, including second and third tier subcontrac-
tors. All subcontractors listed must be notified before the response is submit-
ted. Respondents having difficulty in finding HUBs to fulfill the subcontracting
goals can contact HUB staff for a list.

HUB staff are responsible for reviewing HUB Declaration forms to determine
compliance, including the certification status of the listed HUBs. On selected
projects, the contract scope and price can be compared to assess whether
respondents are soliciting and hiring subcontractors in a non-discriminatory
manner and whether the HUB quotes are inflated. Any solicitations deter-
mined by HUB staff to be out of compliance with GFEs requirements are
reviewed by Purchasing staff and the User Department. If the User Depart-
ment recommends a solicitation response that does not meet the goal(s) or
demonstrate GFEs, the Purchasing Agent presents the User Department’s rec-
ommendation to the Commissioners Court. The Court can reject the response
as non-responsive because it did not meet HUB requirements or advise the
HUB Director to accept the response based on additional factors that support
the decision as being in the best overall interest of the County.

The Commissioners Court may also waive HUB requirements for a respondent
when the solicitation includes a negotiated price or scope of services. This is
typically done before beginning negotiations.

3. Post Award Contract Administration and Compliance Procedures

Respondents are required to provide honest and accurate information regard-
ing HUB utilization pre- and post-contract award. The finalized HUB Declara-
tion form submitted with the winning vendor’s response becomes part of the
final contract. Contractors must not self-perform work designated for HUB
subcontractors without prior approval. The contractor cannot make any
changes in the scope of the contract or substitute any subcontractors in its
Declaration without written approval of the Purchasing Agent or HUB Director.

All requests for subcontractor substitutions or modifications must be made
through the VTS system or in writing to HUB staff and must be accompanied by
an explanation that complies with the County’s guidelines outlined in the most
up-to-date Travis County Purchasing Procedures Guide. The HUB Director has
seven business days from receipt of the form to notify the contractor and sub-
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contractors whether the request was approved or denied. Acceptable reasons
listed in the VTS system for subcontractor substitution or modifications are:

Failure or refusal to execute a written contract;

Failure or refusal to perform the work;

Failure to meet prime contract;

Bankruptcy, insolvency, or exhibiting credit unworthiness;

Ineligibility to work on public works projects because of suspension and
debarment;

Voluntary withdrawal from the project;

Owner is deceased or disabled;

Failure to meet insurance, licensing, or bonding requirements;
Termination of the subcontractor’s business;

County changes in the scope of work that eliminates or reduces the
subcontracting opportunity;

Subcontractor is underperforming;
Need to increase HUB attainment;
Not a responsible contractor; or

Other documented good cause.

GFEs apply to requests for substitution of a HUB for another HUB subcontrac-
tor are encouraged.

Contract Monitoring and Payments to Subcontractors

Since 2006, the County has used B2Gnow, a web-based contracting track-
ing and data collection system. The VTS provides the ability to monitor
changes in subcontractors, report payments and evaluate the HUB Pro-

gram.168 HUB staff are responsible for verifying payments to subcontrac-
tors through the VTS and preparing reports about subcontracting payments
made to HUBs. Contractors must submit a Progress Assessment Report
(“PAR”) each month to document compliance with the HUB Program Decla-
ration. To ensure the accuracy of the information, subcontractors are also
required to confirm payment. Contractors and all first, second and third tier

subcontractors are required by the Texas Prompt Payment Act®? to pay

168. The VTS can be accessed at https://travis.traviscountyhub.com.
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their subcontractors and suppliers within 10 days after they are paid. Fail-
ure to submit a PAR report with a monthly invoice can result in the County
withholding payments or suspending work.

Contracts are audited for HUB compliance by the Purchasing Office staff.
Considerations to determine sanctions for non-compliance are: 1. The type
of and seriousness of the non-compliance; 2. Whether the non-compliance
is willful or negligent; 3. The steps taken by the contractor to correct the
non-compliance; 4. Whether the non-compliance results from falsification,
misrepresentation or the withholding of information; and 5. The frequency
of non-compliance within the previous 24-month period.

Possible sanctions include admonishment letters from the Purchasing
Agent or County Attorney’s office demanding that the non-compliance be
corrected; demands to the surety company for performance; notice of
breach of contract and the exercise of contract remedies, including termi-
nation of the contract and imposition of damages; and suspension of eligi-
bility for future contract awards for a specified set time period as set forth
by the County’s Purchasing Procedure Guide.

If the contractor does not agree with the compliance notice, it may submit
a written response to the Purchasing Agent within five business days after
the date of the notice. The response must include the contact information
of the contractor’s representative; the reasons and facts supporting the
response and references to all activities and documents that support the
contractor’s viewpoint. The Purchasing Agent will provide a written deci-
sion within ten business days after the date of the non-compliance notice.
The contractor may appeal the Purchasing Agent’s decision in writing to the
Commissioners Court on or before the tenth business day after the Pur-
chasing Agent’s decision. The decision by the Commissioners Court is final.
Failure by the contractor to meet any of the procedures and time limits for
appeal results in denial.

F. Business Development, Outreach and Training

The Travis HUB staff sponsor a wide range of support services, forums, workshops,
and outreach campaigns designed to increase visibility and to encourage participa-
tion of HUBs in the County’s contracting opportunities.

169. https://statutes.capitol.texas.gov/docs/gv/htm/gv.2251.htm.
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1. Technical Support and Outreach

The HUB staff assist HUB vendors throughout the solicitation process by partic-
ipating in pre-bid, bid openings and pre-construction meetings, and sharing
construction plans and project information with contractors and trade associa-
tions. HUB staff also use local chambers of commerce, plan rooms, small busi-
ness advocacy groups and community partners to provide technical assistance
to HUBs on topics such as about how to use the County’s third-party vendor

registration, procurement and bid notification system, Periscope 52G170, bid-
ding opportunities, how to document GFEs and how to obtain certification.

The County website provides a link to a YouTube video on how to complete the
HUB Declaration Form and to YouTube videos showing how to find certified
vendors on the lists of each of the accepted certifying agencies. In addition,
the County offers training webinars on online certification applications, con-
tract compliance reporting, introduction to the VTS system, vendor registra-
tion/application/prequalification and how to complete a prime contractor
utilization plan.

The County uses multiple approaches to reach HUBs to increase participation
in procurement opportunities. HUB staff have partnered with local minority
advocacy groups such as the Greater Austin Asian Chamber of Commerce and
the U.S. Hispanic Contractors Association to communicate opportunities to
HUBs. HUB staff also convey bidding opportunities, current projects and
upcoming events and training sessions to HUBs directly through electronic
notifications and through the County’s enhanced website. Communications
include:

* Bid alerts and research bid opportunities through the County’s web-based
procurement system, Periscope S2G.

* Regular notifications to HUBs of current procurement opportunities,
outreach events and upcoming training webinars through the County’s
VTS Outreach Management Module.

The County’s enhanced website offers access to a wide range of information
and resources that includes:

e Current solicitations, program information and necessary forms.

e Links to Plan Rooms to facilitate access to construction documentation,
plans and specifications.

170. Periscope S2G provides the web-based bidding service. Registration is free for Travis County. https://prod.bidsync.com/
travis-county. There is a fee for premium accounts that show bids from government agencies across the U.S. The service
was renamed from BidSync to Periscope S2G in 2020.

72 © 2022 Colette Holt & Associates, All Rights Reserved.



Travis County Disparity Study 2021

* A searchable database of awarded contracts to assist HUBs with research
and identifying potential subcontracting opportunities. The Purchasing
page also offers a link to “How to Do Business with Travis County” video
instruction about how to ensure prompt payment and an interactive,
searchable open database about County payment details.

e Scheduled projects providing information about upcoming solicitations
and yearly work plans for the Public Works Department. The Public Works
website page also lists all projects, maps, active capital improvement
projects.

The County’s outreach efforts are further enhanced by its partnership with
other local agencies and governments. The Central Texas Small Business Part-
nership, which includes Travis County, the Austin Community College District,
Austin Independent School District, the City of Austin, and Capitol Metro, con-
ducts a wide range of outreach campaigns to certified firms, to encourage par-
ticipation in HUB and other affirmative action contracting programs. Outreach
campaigns range from invitations to conferences, networking events/mixers
and include Meet-The-Buyers Conference, the Interagency HUB Vendor Fair,
Central Texas Small Business Conference and the Bexar County Business Con-
ference.

2. Supportive services

The Travis County HUB program offers supportive services by both sponsoring
its own programs or leveraging programs of other Travis County municipal
agencies, departments and government supported entities.

a. Travis County Advisor Apprentice Program

Travis County HUB staff introduced the Travis County Advisor Apprentice
Program (“TCAAP”) in 2017 to facilitate mentor-protégé relationships
between experienced contractors and HUB firms. The Program is voluntary,
requires a one-year commitment through a formal agreement and provides
professional guidance and support to HUBs to foster their development
and growth. Applications are reviewed and advisors and apprentices are
matched according to goals set by the TCAAP Application Review Commit-
tee. The Committee is comprised of representatives from user depart-
ments and the Purchasing Office’s compliance unit. Advisors and
apprentices commit to regularly scheduled meetings and to meet expecta-
tions set for their respective roles. Apprentices must complete assigned
deliverables, including a business plan, in order to graduate from the pro-
gram. HUB apprentices are also required to attend three of four County-
sponsored annual courses to receive their certificate of graduation. The
curriculum of the four courses is designed to educate HUBs on doing busi-
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ness with the County, local area government contracting, available financial
assistance programs and marketing practices. Upon completion of the
apprenticeship and three courses, HUBs receive a Certificate, recognition
from a Commissioners Court resolution and County social media, photo
opportunities, digital stamp/emblem for their website and business cards
and a capabilities statement to show they participated in the Program.

Due to COVID-19, the TCAAP Program is currently on hold.
b. HUB Training

In 2019, through an IC? Institute and Travis County cooperative agreement,
the Jon Brumley Texas Venture Labs at the McCombs School of Business UT
Austin invited HUBs to participate in a 10-week long, tuition-free, accelera-
tor program matching Austin-area startups with UT-Austin graduate stu-
dent teams. The objective was to advance the growth of HUBs. The
program was promoted in two orientation sessions conducted specifically
for HUBs.

IC? Institute, as part of its agreement with the County, prepared a Resource
Guide for Historically Underutilized Businesses in the Austin-Round Rock
MSA that provides information to HUBs about contracting with the County

and other local governments.171 It was published in September 2020, and
is available on the HUB Program webpage.

c. Readiness Training Program

In April 2021, the Commissioners Court approved a Readiness Training Pro-
gram to train and provide the tools necessary for small businesses to
increase their capacities. The program is a joint effort between the County

and 1C2 of UT Austin.

d. Additional Resources

The enhanced County website, https://www.traviscountytx.gov/purchas-
ing/hub, provides links to technical support resources throughout the state
to assist HUBs. These resources include 15 surety bond sources and the
Procurement Technical Assistance Centers Program. The County has also
encouraged participation in bonding education and loan programs offered
by the City of Austin.

171. https://www.traviscountytx.gov/images/purchasing/Doc/Resource-Guide-For-HUBs-In-Austin-Round-Rock-MSA.pdf.
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3. Staff Training

Training is a major emphasis for Purchasing Office and HUB staff.1’2 HUB and
Purchasing Office staff regularly attend the annual B2Gnow User Training Con-
ference and the American Contract Compliance Association’s annual National
Training Institute. In 2021, HUB staff attended software training on “Achieving
Supplier Diversity Goals”. Also in 2021, HUB and Purchasing Office staff
attended Nancy Conner Consulting’s three-part virtual training series, “Build-
ing Blocks for a Successful Supplier Diversity Initiative". The series provided
instruction on tools and features for creating an effective supplier diversity
process.

HUB staff also provide internal training to relevant departments about the
HUB program and the HUB staff’s role in the procurement process. A primary
objective for the program in the next year is the development of a HUB 101
training program for County staff involved in procurement.

G. Experiences with Travis County’s Historically
Underutilized Business Program

To explore the impacts of Travis County’s HUB program, we interviewed 51 indi-
viduals about their experiences and solicited their suggestions for changes. We
also collected written comments from 105 businesses about their experiences
with the HUB program through an electronic survey.

1. Business Owner Interviews

The following are summaries of the topics discussed during the group inter-
views. Quotations are indented and have been edited for readability. They are
representative of the views expressed during the group interviews.

a. Access to information about contracting opportunities

Many interviewees expressed frustration with accessing information about
County contracting and procurement opportunities.

Never been solicited or received any correspondence
whatsoever from Travis County or the city of Austin for that
matter. And do quite a bit of work throughout the state of
Texas. And do receive quite a bit of correspondence from

172. In 2020, The Travis County Purchasing Office was once again awarded the 25 Annual Achievement of Excellence in Pro-
curement (AEP) award from the National Procurement Institute based on multiple criteria including the level of commit-

ment to staff development. This will make the 15t year receiving the annual AEP award.
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the other counties, but nothing from Travis County, at all.
Gone on their websites a couple of times to look again, as
the other comments were, they're difficult to navigate and
don't hear too much.

| cannot find a single construction related procurement for
Travis County as we speak.

| also checked. That's why, again, | was on the call today, as |
was thinking maybe | was missing something, but | didn't
know how to go about it.

Our biggest concern is we have a hard time identifying
prime opportunities before they come out and hit those
lists. Whereas it seems like a lot of larger firms we work
with know about these things months or years in advance
and it's because they have existing prime contracts, right,
and they're interfacing with the county consistently. So
those who are sub-consultants or haven't won prime work
before, we're not really exposed to that same information
or have an avenue to get that same information. Especially
with how busy the county is. It's hard to meet with the folks
over there that know these things. So, we feel like we're at a
little bit of a disadvantage, just not having that
communication.... From what we've seen, [Travis County’s
website is] pretty out of date. TxDOT puts out a pretty good
one.

Sometimes Travis County website itself is difficult to
maneuver and get information, update information, even
on their org chart. It's difficult to tell. | think it would be
helpful also to list the projects and who was awarded those
contracts and keep those for 2020, 2021, since some of the
job order contracts or the IDIQ projects are for multi-year,
just looking at when those were awarded and when the
next ones are coming up would be helpful.

[Travis County] can also just post upcoming opportunities or
bids to get information. There's none of that.... And it can be
so helpful.... they have contracts that are out there for three
years with two five-year extensions. You have no way of
knowing when those are going to be upcoming. Other
entities make that information available out of their
budgets, even talking about projects that are coming up.
And you really have to dig harder on the Travis County
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budget or website to find information that especially the
City of Austin puts out or even small state agencies.

What | hear quite frankly is that they just hire the same
vendors over and over again. So, | don't know how they're
getting around the bidding process or it just isn't well
advertised is my guess because I'm just not... We're having
difficulty finding jobs in Travis County....4-7.

Additional outreach efforts by the County were one suggestion for increas-
ing M/WBEs’ access to information.

Just making matchmaking events easier. Some like Bexar
County does a really good job of matchmaking events
between the health vendors and purchasing agencies. If
Travis County did that, that would be very beneficial to at
least put a face to a name or give a HUB vendor the
opportunity to interface with an agency. Similarly, even
with the prime and subs, if there was a way for primes and
subs to connect, that would be really helpful.

Several small business owners supported moving to virtual networking
events to save time while increasing their reach.

Networking either online or in person [would be beneficial].

Anything implemented online would definitely be a huge asset.

b. Payments

Few firms reported issues with payment by the County. However, subcon-
tractors were often at the mercy of the prime vendor.

We're a sub. If they could put something in there, maybe
we could get maybe twice pay [per month]. That would
make a big difference, make it easier because | also
sometimes sub out to other trucks, and of course they can't
wait because their expense, their fuel and paying their
drivers enough and insurance. | pay them straight up to
make sure that | can number one, keep their trucks, and
then they also can keep working.

c. M/WBEs’ Experiences with Travis County’s HUB Program

In general, HUBs supported the County’s program.
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The goals need to really stay in place because it does help
get jobs. | know | had a hard time in the beginning because
the fact of it was, | wasn't known.

By all means, the goals need to stay in place because it does
help us get work. | think without them, it would really, really
be devastating.

Travis County has been nothing short of exponential in our
progress as a small business HUB moving forward. We've
received quite a few opportunities come ahead of us with
it.... And it's just been a blessing is the best way to put it as
far as we go.

Some M/WBEs had been able to use the goals to develop relationships that
lead to work outside goals programes.

Yes [we have been able to get work on the private side].

d. Meeting HUB Contract Goals

Most prime bidders and proposers were able to meet the HUB contract
goals.

| haven't had any issues meeting the goals.
| have no problem finding the firms to meet the categories.

Firms that were unable to meet the contract goal reported that the County
was reasonable in evaluating their GFEs to do so.

It was very difficult to find the right people that had the
certifications to do the [highly specialized] work. We did not
have to meet the goal, but we did provide our good faith
effort in an attempt to find people.

However, many reported that Travis County’s complex requirements for
bidders created the perception that the bidder must contact at least three
firms in each listed code for the project, regardless of whether the firm
would in fact be using any firm in a specific code or whether the bidder had
already met or exceeded the goal, creating unnecessary burdens and
unproductive results for all parties.

[The County will] list categories of disciplines of work that
need to be performed on the project that may not actually
be on that project. So, we have to basically reach out to
three people that perform those services. Just for an
example, it could be a roadway project where you might
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have culverts on it, but they'll have a structural engineer
requirement on there, which is typically vertical
construction or unique retaining walls, that | know we won't
use on that project. But we'll end up having to put him on
the team. We'll end up getting a sub agreement. They might
not ever get work... The codes that are given for the
categories of work don't necessarily reflect the actual job....
But when we actually design or when we actually go under
contract, we'll meet our goal. There's no issue there. We're
in full compliance. It's just during that procurement phase
of having to meet the requirements.

If we're outright meeting the requirements of the
procurement by putting our team forth, and all in all, we're
showing that good faith effort without needing to contact
an additional three team members, showing that
documentation, including all that information in the
procurement, and in my mind, wasting time in terms of
ultimately getting the product together that needs to be
part of the procurement process.... On a very large project
where there's eight categories, | may have an additional 50
pages associated with my electronic submittal that is
nonrelevant to anything and takes a lot of my time and
effort from my team, which costs money.

The state HUB plan gives you that option to be able to say,
"We've met the goal, and we can move on. Here's how
we've met the goal, and here's how we're going to do the
work." But Travis County program does not give you that
option.

This additional GFEs requirement has led to wasted efforts and unfulfilled
expectations for HUB firms.

We did have to put firms in just to meet the goal and to
meet the codes. And then we ended up having to put in
additional firms that we know will actually do the work [so
you end up with extraneous firms].

| have to show that | have spoken to at least three HUB or
DBE consultants for each category that they've listed in the
procurement, knowing that | only need to work specifically
with one. So, I'm reaching out, talking to three different
consultants for each category, asking them to be a part of
my team, knowing that I'm not going to be giving work to
every single one of those people, or every single one of
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those firms. And so, again, to my mind, that's just not doing
them a favor.

| feel bad for some of the [HUB] firms. They're like, "Oh, |
thought we were on your team."

Once the contract award process is over, most firms were able to meet
their goals during contract performance.

No problem meeting the goal. That's never an issue because
we build our team knowing what the goal is, even if we're
not going to use Firm X, Y, Z. We're going to use this
constructional firm that we know, work within all of our
projects, but they're not in that code.

Bidders or proposers who had been unable to meet the goal generally
reported that Travis County was reasonable in considering GFEs to do so.

With good faith effort plans, we've been very successful.
We've never been downgraded or not awarded a
[construction] contract on a low bid job because we haven't
met the 20%.

They're flexible on [making good faith efforts].

2. Business Owner Survey Comments

Written comments from the electronic survey have been categorized and are
presented below. Comments are indented and have been edited for readabil-

ity.
a. Experiences with Travis County’s HUB Program Policies and Procedures

Overall, most minority and female respondents strongly supported the pro-
gram, and viewed program certification and goals as essential to obtaining
contract work.

Absolutely, HUB Certification has opened up our doors to
projects through Travis County. We never dreamed of
becoming part of Renovation of Courthouses, Travis County
offices, and Correctional Facilities in downtown Austin.

We hadn't been certified until last year. We wanted to work
as if race didn't make a difference. But unfortunately, that's
not true. It's a world of difference with the opportunities
you get being [sic] certified.

By requiring goals [the program has helped our business].
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[The program has provided us with] incredible bidding
opportunities and that is what has carried me to gain work
experience and gain a reputation over 34 yrs.

Yes, it [the Travis County HUB Program] has led us to be
considered for several projects.

| get bid opportunities that | probably wouldn't get without
the program.

[The program has] made projects available.

HUB makes us more qualified to do business with Travis
County.

| have been working for the County for almost 2 years
[because of the program].

[The program] has given me credibility with clients.

The state HUB program has helped my business. The prime
contractors | work for use the budget allocated for my work
to meet their HUB goals. I'm unsure if any of my prime
contractors were working for Travis County on projects
they've hired me for.

Please keep giving minorities some opportunities that we
would otherwise not get.

Having the HUB designation is very important for
transportation projects.

[The program has provided us with] offers of work.

[The program has provided us with] access to one of my
clients.

[The program] goals and outreach [have helped my
business].

Occasionally, a prime firm will put us on a team in an effort
to meet a HUB goal.

We've occasionally been included in proposals that required
a HUB.

For some HUB respondents, the program has been less useful.
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| have been HUB certified for over 4 years and still no
contract. | have someone that aides [sic] with submission of
bids and still nothing.

It has not helped my business - | have been a HUB vendor
for 15 years, but | have not received any pricing requests for
my scope and size of business.

I've attended one HUB event, but since we weren't in
contact with prospective clients, it didn't help us increase
business with the county.

We have not seen a noticeable difference [in our business].

Other than reviewing my proposals and saying they are
good, | have not had any success with any of the HUB
programs in actually receiving awards.

So far, the HUB program has not helped my business.

An increased effort to provide local and HUB businesses
with true opportunities to bid for projects [would be
helpful].

The County must develop a means to target small
businesses for contract opportunities.

One HUB commented on the complexity of the Program.

The HUB program seems a bit complicated to most firms.

b. Access to County Contracting Opportunities

Some HUB respondents viewed Travis County and the HUB program as a
closed network with entrenched vendors.

County seems to have preferred vendors and those are
typically white male.

It is a lot of effort to write proposals and it seems [that] the
RFPs are an afterthought when the agency already knows
who they want and they are requesting bids to be in
compliance but have no intention in giving the award to
anyone else than who they previously wanted. It is very
discouraging.

We do struggle with being considered for new job
opportunities.
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Respondents requested more opportunities to perform as prime contrac-
tors.

Difficult to get contracts directly. | always have to
subcontract.

Direct access to bid on work based on experience and
performance with past clients.

A non-HUB respondent supported the idea.

More emphasis on allowing HUBs to prime contracts
instead of needing to sub contract under larger firms. RFPs
written to fit a HUB’s capabilities, when possible, instead of
the restraints placed in the RFP that would limit the ability
for a HUB to prime.

Increasing access to contracting opportunities through smaller projects or
“unbundling” contracts was one suggestion to increase HUB opportunities.

No opportunity to bid on small contracts.
Have more small jobs.

RFQs and RFPs that do not have requirements that only a
much larger firm (national engineering and other consulting
firms) could respond to. | am one-person shop with
expansive capabilities and a network of other Latino-owned
firms to pull from but the requirements for consultants are
such that only much larger firms have that type of project
experience leading (in terms of dollars and project size).

Insurance and bonding requirements were cited as barriers to taking on
County work.

| just am a supplier of product. Other company's deliver for
me, like UPS or some other freight company. | never set
foot on the job, but in spite of that you still require
insurance, why?

The performance bond requirements are unfair.

[The program has] not [been] any [help] at all because of
the insurance [requirements].

The insurance requirements of the local government are
unfair for [the] services sector.

© 2022 Colette Holt & Associates, All Rights Reserved.

83



Travis County Disparity Study 2021

Fair bonding requirements from local and state government
[would be helpful].

HUB respondents requested greater access to County staff.

Talking with prospective clients at Travis County [would be
helpful].

Opportunities to speak with [Travis County] department
teams/leadership.

Access to the appropriate staff at County.

Opportunities to get in front of decision-makers to provide
them with a level of confidence that a small company can
deliver. Our company has successfully delivered many
multi-million-dollar projects for the state of Texas as well as
for fortune 500 companies.

One firm suggested the County do more to guide HUBs through County
processes.

Having an advocate through the county. The jargon and
process are new; therefore, we need help and someone
fighting to help us.

c. HUB Program Outreach

Many HUB respondents were unaware of bidding opportunities and
requested more outreach.

Finding out about opportunities for upcoming needs and
being able to quote on those needs.

Not receiving offers or notice of opportunities.
Notification of procurement and purchasing opportunities.
Not aware of how to receive projects from the County.

Receive more information on available opportunities,
invitations to bid.

Receiving notification of opportunities that align with our
services.

We are not aware of Travis County HUB opportunity
postings. We are involved in, and receive notification for
state and City of Austin opportunities.
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From Travis County, we have received no notices of
informal or formal networking with our potential clients.
We have only been invited to network with other HUB:s.
Maybe I'm not on the right mailing list for networking
events?

However, one respondent expressed satisfaction with the level of commu-
nication.

[The program has been helpful] with shared information
and regular communications.

Some wanted to see more targeted outreach to Black-owned businesses.
Reach out to black businesses.

Make it easier for my black and brown members to get
involved.

Respondents were particularly interested in networking events and oppor-
tunities to build relationships with prime contractors.

Do more networking, not to just construction companies.

Provide HUB vendors with introductions to potential buyers
who buy our types of services.

More access to ways to connect with qualified buyers, being
able to highlight (for buyers) what makes 'great' production
services and outcomes (most purchasing agents know zero
about video production).

One respondent suggested the County should hold an industry day.

Please consider having an industry day for smaller
consultants and HUB firms to go over the requirements of
various types of RFQ/Ps and provide feedback on how the
requirements could better match our qualifications and
skills.

d. HUB Program Compliance

HUB respondents thought more could be done to monitor the program for
non-compliance and fraud.

Accountability for vendors who say they are using HUBs but
only put them on a bid because they have to and then we
never hear from them again.
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They need to add something in place to make sure Prime
Contractor shows evidence that they have used HUB.

We know that in the arena of small disadvantage, HUB, etc.
that many are owned by white females with the backing of
white males.

e. Experiences with Business Support Services

HUB respondents who had participated in supportive services generally
found them to be helpful.

They [supportive services] are productive.

Average to good [with working with supportive service
programs.

I've worked through the San Antonio SBDC for application
support.

However, one HUB respondent reported a negative experience.

| felt ignored. | felt as though they just needed a person of
color to fill a void and did not really value my input.

Some HUBs requested more insurance, bonding, and financing services to
help increase their capacity.

[Our business needs more] bonding assistance and financial
assistance.

Any additional bonding and financial help would be
fantastic.

Finance and advertising [would be helpful].
[More] capital [would help my business].

Information about insurance, leasing an office, and hiring an
assistant.

Local bank lines of credit [LOC] would be helpful.

Mentor protégé programs were seen by several owners as an important
support service to increase their capacity to take on more work.

| want to participate in the mentor programs.
Mentor protégé program [would help my business grow].

| would love to be able to find local mentors.
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At least have a Mentor Protégé.

[A] mentor protege program [would help my business
grow].

Several HUB and non-HUB respondents reported difficulties in finding a
mentor protégé program that would accept them.

| have applied to the protege program without success.

| have tried to access mentor protege programs, but the
mentors did not seem that interested in working with a new
HUB.

We applied for mentor protege program but we were never
given any consideration.

As a HUB, we tried to partner with big companies with no
luck.

Non-HUB. We are interested in the Mentor protégé
programs, but have not found anyone actively willing to
help or include us.

Some HUB respondents were successful in expanding contracting opportu-
nities through teaming arrangements or joint ventures.

We have been both a mentor and a protege and have not
found these programs to drive business - at all. We have
had more success teaming with other companies while
using our DIR contract vehicles.

We are more successful being awarded HUB work when we
joint venture with a firm.

H. Conclusion

Travis County’s HUB program implementation complies with M/WBE national best
practices. Overall, HUBs obtained work as prime vendors and subcontractors.
Prime contractors were generally able to comply with program requirements. The
program was supported by participants and was generally viewed as important to
their growth and development. However, there are some challenges to address,
including broadening outreach and increasing communication of prospective con-
tracting opportunities; increasing access to insurance and bonding; removing hur-
dles that make it difficult for subcontractors to move into the role of prime
vendors; and developing initiatives to facilitate relationships between HUBs and
large firms.
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V. UTILIZATION, AVAILABILITY
AND DISPARITY ANALYSIS FOR
TRAVIS COUNTY

A. Contract Data Overview

This Study examined Travis County’s (“County”) contract dollars for projects for the fiscal years
2014 through 2019. The Final Contract Data File (“FCDF”) contained 386 prime contracts and
766 subcontracts.'”3 Because of this relatively small number of contracts, we did not have to
develop a sample and so we analyzed the entire corpus of records, including job order contracts.
The net dollar value of contracts to prime contractors and subcontractors was $455,733,819.
Tables 4-1 and 4-2 present the distribution of these contracts and the net dollar value of
contracts between prime contractors and subcontractors.

Table 4-1: Final Contract Data File Contracts between Prime Contractors and

Subcontractors
. Share of Total
Business Type Total Contracts Contracts
Prime Contractors 386 33.5%
Subcontractor 766 66.5%

TOTAL 1,152 100.0%

Source: CHA analysis of Travis County data

173.  North American Industry Classification System (“NAICS”) codes of prime contractors and subcontractors were missing so
these were assigned by CHA.
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Table 4-2: Final Contract Data File Net Dollar Value of Contracts between Prime Contractors
and Subcontractors

Share of Total
Business Type Tot?alcﬁfar:iract Contract
Dollars
Prime Contractors $317,138,534 69.6%
Subcontractor $138,595,285 30.4%

$455,733,819

Source: CHA analysis of Travis County data

The FCDF was used to determine the geographic and product markets for the anal-
ysis, and to estimate the utilization of Minority- and Woman-owned Business

Enterprises174 (“M/WBEs”) of Travis County’s contract spending. We then used
the FCDF, in combination with other databases (as described below), to calculate
M/WBE unweighted and weighted availability in the County’s marketplace.

The balance of this Chapter presents detailed information on:
e The Final Contract Data File
e Travis County’s geographic market
e The utilization analysis
e The availability analysis

e The disparity analysis

Analysis of Travis County’s Contracts

As discussed in Chapter Il, the federal courts'’® require that a government agency
narrowly tailor its race- and gender-conscious contracting program elements to its

geographic market area. This element of the analysis must be empirically estab-
lished.1’® The accepted approach is to analyze those detailed industries, as

174.

175.

We use the term “M/WBE” interchangeably with Historically Underutilized Business (“HUB”). The County uses the mon-
iker HUB for its program but given that the other data sources utilized for this Report use the much more common label
M/WBEs, we employ it here.

City of Richmond v. J.A. Croson Co., 488 U.S. 469, 508 (1989) (Richmond was specifically faulted for including minority
contractors from across the country in its program based on the national evidence that supported the USDOT DBE pro-
gram); 49 C.F.R. §26.45(c); https://www.transportation.gov/osdbu/disadvantaged-business-enterprise/tips-goal-set-
ting-disadvantaged-business-enterprise (“D. Explain How You Determined Your Local Market Area.... your local market
area is the area in which the substantial majority of the contractors and subcontractors with which you do business are
located and the area in which you spend the substantial majority of your contracting dollars.”).
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defined by six-digit North American Industry Classification System (“NAICS”)

codes, 1’/ that make up at least 75% of the prime contract and subcontract pay-

ments for the study period.!’® Table 4-3 identifies all of the NAICS codes in the
Final Contract Data File. In Section B-1, we identify the County’s geographic mar-
ket. This step of identifying the geographic market imposes a spatial constraint on
this data set. Having established the geographic market, in Section B-2 we con-
strain the Final Contract Data File by this spatial parameter. Table 4-4 presents the
resulting data.

Table 4-3: Industry Percentage Distribution of Travis County Contracts by Dollars

NAICS Code Description PctDCc,c;Ir;tr;act Iscingglr?ttrg;

Dollars
237310 Highway, Street, and Bridge Construction 22.4% 22.4%
238220 Plumbing, Heating, and Air-Conditioning Contractors 11.2% 33.6%
passo | et S O [y [ oy
236220 Commercial and Institutional Building Construction 6.5% 47.1%
238210 Eloes:rr;ccilofsntractors and Other Wiring Installation 5 2% 57 3%
541330 Engineering Services 4.0% 56.4%
484220 E(p))((:eaclialized Freight (except Used Goods) Trucking, 2 9% 593%
624310 Vocational Rehabilitation Services 2.7% 61.9%
517410 Satellite Telecommunications 2.6% 64.6%
541512 Computer Systems Design Services 2.1% 66.7%
238390 Other Building Finishing Contractors 1.9% 68.5%
238310 Drywall and Insulation Contractors 1.8% 70.4%
238910 Site Preparation Contractors 1.7% 72.1%
624110 Child and Youth Services 1.6% 73.7%
238990 All Other Specialty Trade Contractors 1.4% 75.1%
238150 Glass and Glazing Contractors 1.4% 76.4%

176. Concrete Works of Colorado, Inc. v. City and County of Denver, 36 F.3d 1513, 1520 (10th Cir. 1994) (to confine data to
strict geographic boundaries would ignore “economic reality”).

177. www.census.gov/eos/www/naics.

178. National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Studly for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346
(“National Disparity Study Guidelines”).
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Cumulative
NAICS Code Description e E Pct Contract
Dollars
Dollars
518210 Data Processing, Hosting, and Related Services 1.3% 77.7%
561730 Landscaping Services 0.9% 78.6%

Brick, Stone, and Related Construction Material

0, [0)
Merchant Wholesalers 0.8% 79.3%

423320

937110 Water anq Sewer Line and Related Structures 0.7% 80 1%
Construction

238120 Structural Steel and Precast Concrete Contractors 0.7% 80.8%
531210 Offices of Real Estate Agents and Brokers 0.7% 81.5%
237990 Other Heavy and Civil Engineering Construction 0.7% 82.1%
541690 Other Scientific and Technical Consulting Services 0.6% 82.8%
621498 All Other Outpatient Care Centers 0.6% 83.4%
238290 Other Building Equipment Contractors 0.6% 84.0%
561612 Security Guards and Patrol Services 0.6% 84.6%
238140 Masonry Contractors 0.6% 85.3%
238160 Roofing Contractors 0.6% 85.8%
561720 Janitorial Services 0.5% 86.4%
238320 Painting and Wall Covering Contractors 0.5% 86.9%
541310 Architectural Services 0.5% 87.4%
541370 Surveying and Mapping (except Geophysical) Services 0.5% 88.0%
238350 Finish Carpentry Contractors 0.5% 88.5%
238330 Flooring Contractors 0.5% 89.0%
561110 Office Administrative Services 0.5% 89.4%
541511 Custom Computer Programming Services 0.5% 89.9%
938190 E)é:f:aicssrrwsdation, Structure, and Building Exterior 0.4% 90 3%
541211 Offices of Certified Public Accountants 0.4% 90.8%
624190 Other Individual and Family Services 0.4% 91.2%
624229 Other Community Housing Services 0.4% 91.6%
562111 Solid Waste Collection 0.4% 92.0%
811111 General Automotive Repair 0.4% 92.4%
722310 Food Service Contractors 0.4% 92.8%
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Cumulative
Pct Contract
Dollars

Pct Contract
Dollars

NAICS Code Description

937130 Power and Commum’catlon Line and Related 0.4% 93 2%
Structures Construction
541380 Testing Laboratories 0.4% 93.5%
424410 General Line Grocery Merchant Wholesalers 0.4% 93.9%
485991 Special Needs Transportation 0.3% 94.2%
424490 Other Grocery and Related Products Merchant 0.3% 94 5%
Wholesalers
624120 Services for the Elderly and Persons with Disabilities 0.3% 94.8%
493110 General Warehousing and Storage 0.2% 95.0%
523930 Investment Advice 0.2% 95.2%
938110 Poured Concrete Foundation and Structure 0.2% 95 5%
Contractors
561621 Security Systems Services (except Locksmiths) 0.2% 95.7%
624221 Temporary Shelters 0.2% 95.9%
423450 Medical, Dental, and Hospital Equipment and Supplies 0.9% 96.0%
Merchant Wholesalers
541990 é!rat;ir Professional, Scientific, and Technical 0.2% 96.2%
424470 Meat and Meat Product Merchant Wholesalers 0.2% 96.4%
541620 Environmental Consulting Services 0.2% 96.6%
561613 Armored Car Services 0.2% 96.7%
238340 Tile and Terrazzo Contractors 0.1% 96.9%
541820 Public Relations Agencies 0.1% 97.0%
424110 Printing and Writing Paper Merchant Wholesalers 0.1% 97.1%
561990 All Other Support Services 0.1% 97.3%
611710 Educational Support Services 0.1% 97.4%
562910 Remediation Services 0.1% 97.5%
621512 Diagnostic Imaging Centers 0.1% 97.6%
624210 Community Food Services 0.1% 97.8%
423850 Service Establishment Equipment and Supplies 0.1% 97 9%
Merchant Wholesalers
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